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Current Topics. 

THE JUDICIAL NOMINATIONS FOR St. Louts.—The con- 
ventions of the democratic party, held on Monday last, to 
nominate candidates for the Court of Appeals of St. Louis, 
Lincoln, St. Charles and Warren counties, and for the Circuit 
Court of St. Louis County, did much better work than we 
have been used to expect from a political caucus. Judges 
Bakewell and Lewis, two of the present members of the 
court of appeals, and Charles 8. Hayden, of this city, were the 
unanimous selection of the party for that court, and Judge 
Lindley of the circuit court, Amos M. Thayer and William 
F. Boyle of St. Louis received unanimous nominations for 
the circuit court. The re-election of the present occupants 
should be as unanimous as their nominations were, and in 
the three new names which have been presented, we have a 
guaranty that the standard is being raised. Strictly party 
nominations and contests for the bench we believe to be in- 
jurious to both the personnel and dignity of the bench. The 
gentlemen who are now before the people as candidates for the 
most important positions in our political system are able 
lawyers and strong men, fit alike to expound and enforce the 
law with impartiality and to stand the hard work which they 
may expect to find in the offices for which they have been 
nominated. They will have our support, on the same grounds 
that have called forth our advocacy of Judge Wagner for the 
supreme court, unless the other party should make still bet- 
ter nominations. . 


Mr. TILDEN’s Lawsvuit.—Another sad illustration of the 
mistakes frequently committed by the “lay ” journals, when 
they undertake to discuss legal questions or to decide legal 
controversies has just come to our notice. Mr. Tilden hasa 
lawsuit,—or rather some one has a lawsuit against him,—which 
is distressing some of his friends and gratulating many of 
his enemies. His enemies insist that if he had done right 
he would not have been sued. Some journals, friendly to 
Mr. Tilden, have thought so seriously of this matter as to ex- 
amine into it, and publish articles in his vindication. Among 
these is the Nation, an independent journal, which is well 
known to be extremely vigorous in attack, but, as we shall 
see, is not as strong in defence. This journal in a recent 
leader attempts a labored apology of Mr. Tilden, which has 
been reprinted as a conclusive vindication in many of the 
political journals. In this apology the case is stated in the fol- 
lowing paragraph, the italics being ours: 

“Tn 1859, some 17 years ago, there was a western railroad, 
called the Terre Haute, Alton and St. Louis railroad, which got 
into difficulties, and could not pay the interest on its bonds. 
The bondholders determined to foreclose the mortgages under 
which the bonds were issued,and reorganize the road. They ac- 
cordingly appointed Mr. Tilden and several other gentlemen, 
who were selected on account of their knowledge of law or 
their skill in railroad matters, to do the business for them. 
These gentlemen, forming what was called the “ Purchasing 
Committee ’ of the road, bought the road in at a foreclosure 
sale, and sold it again to a new reorganized company, receiv- 
ing in return new securities, which they were to distribute 
among their principals, on the basis of agreements made with 
them. They issued these new securities to the old creditors, 
as long as any old creditors appeared to claim them. There 


were at the end of these proceedings a number of securities 
still undistributed, which the purchasing committee divided 








among themselves, either for their services, or for other rea- 
sons satisfactory to the parties concerned. It does not appear 
that there was any concealment of these facts, or any complaint 
made by anybody to whom Mr. Tilden or his co-purchasers 
stood in the relation of trustees.” 

Now there is a weak point in this defence—a flaw, so to 
speak, It accuses Mr. Tilden of being a thief, or, what is 
worse, an embezzler of trust funds. He and his co-com- 
mitteemen had some securities belonging to other people ; 
the owners did not call for them, and they therefore divided 
them among themselves. But the Nation is careful to add 
that down to 1868 the committee “admitted claimants” and 
“ have never excluded anybody.” Of course they have done 
this. Whenever one of the old bondholders turned up, and 
demanded his own, what else could they do but put their 
hands in their pockets and fork over? And since the statute 
of limitations does not run between a trustee and his cestuié 
que trust, how could they exclude anybody, even at dooms- 
day ? 

Now we only cite this “defence” as a curiosity in litera- 
ture. We do not propose to decide Mr. 'Tilden’s lawsuit in ad- 
vance of the court, and we especially aim to keep out of 
politics. We fain would believe both candidates honest men, 
as we know them both to be good lawyers; and we can only 
say that if Mr. Tilden gets many more such defences, he may 
well-pray to be delivered from his friends. 


CANDIDATES FOR JupICcCIAL Honors.— There are to be 
elected this year three judges of the St. Louis Circuit Court 
and three justices of the St. Louis Court of Appeals. The 
occasion places before our eyes the beauties:of the system of 
electing judges by popular vote. Itis amusing tosee how many 
lawyers, old and young, are “ working” for some judicial 
nomination, and how many more, while professedly disdain- 
ing to “ work” for such an office, have put themselves “ in 
the hands of their friends.” Others resolutely abide the 
event of “a call from the people,” until,—presto! it comes out 
in the morning papers, signed by Smith, Jones, Brown, and 
“some thousand others.” It is amusing to note how many of 
these signers have handles to their names—“ Hon.,” “Dr.,” 
and “Col.” The uninitiated reader wonders how men could 
be so immodest as to sign their names in this way, until'the 
conclusion gradually steals over him that the list was com- 
piled from the city directory by the people’s idol himself, or 
by some one of his paid strikers. The qualifications of the 
various aspirants furnish also food for speculation. There 
are some men in the world whom God has not gifted with 
the power of discerning, in the faintest degree, the locality of 
that dividing line which separates the little they know from 
the much they don’t know. Some of these unfortunate per- 
sons, driven helplessly before the accumulated ills of life, 
take shelter'in the legal profession, as a leaky ship puts into 
a friendly port for repairs. Nothing is easier than for one 
of these innocents to delude himself into the belief that he 
has peculiar qualifications for the bench. His want of suc- 
cess at the bar he attributes to the fact that he possesses in a 
high degree a “judicial mind,” which obliges him to strad- 
die the fence in every lawsuit and to doubt at every step the 
justice of his client’s case. He imagines that the fact of pos- 
sessing a serene and contemplative cast of thought unfits 
him for the mean and sordid contests of the bar, but emi- 
nently qualifies him to adorn the bench. Passing to the other 
extreme, we encounter the loud-mouthed and blatant jury 
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lawyer, who, destitute of any accurate knowledge of law— 
incapable of getting a difficult case properly into court—sure 
to wreck any complicated litigation that is entrusted to him 
—is yet able to convince nine men out of ten that he is one 
of the leaders of the bar. If the race should unfortunately 
narrow down to Mr. Innocent and Mr. Blatant, there is not 
the faintest doubt that the latter will win. The first-class 
lawyers—those who make ten thousand a year‘and upward— 
are out of the race. They could not afford the sacrifice. 
There is too much work and not enough honor for the money. 
Here and there a second-rate lawyer comes forward, and if a 
chance stroke of lightning should single out one of these, it 
would be a mattcr for public congratulation. The great 
mass of candidates rank in the third and fourth class, and 
now and then one is found of such inferior talents and at- 
tainments that under a system of proper safeguards, he never 
could have become a member of the legal profession. In this 
state of things, what is to bedone? If it is unavoidable that 
we are to have political nominations, then let every man strive 
within his own party to nominate the most capable and worthy 
men ; and afterwards let every citizen make up a list com- 
posed of the best names on both tickets, and vote it on elec- 
tion day. 





Libeling Candidates for Office. 

It would not be strange if after the present political cam- 
paign has ended, the case of Rearick v. Wilson, 3 Monthly 
Western Jurist, 316, lately decided by the Supreme Court 
of Illinois, should be cited in the courts. It was an action 
for libel brought by the plaintiff against the publishers and 
proprietors of the Quincy Whig,’to recover damages’ for 
the publication of an article in the paper on the 15th day 
of April, 1875, in which Rearick, who was then a candidate 
for the office of public magistrate in the city of Quincy, 
was in substance charged with dishonesty and corruption; 
that if elected, he would improve every opportunity for 
speculation that might possibly attach to the office; that 
he had been guilty of petty dishonesty while holding the 
office of mayor; that by his own confession, he had been 
guilty of corruption in respect to the tax levy of 1873; that 
he had made scandalous use of the contingent funds of the 
city for his own private advantage ; that he had used the pub- 
lic money to defray his expenses in quest of the office he was 
then a candidate for, and that if elected the office would be 
used as a means of practising and concealing fraud. The de- 
fendants pleaded the general issue ; a trial was had before a 
jury, which resulted in a verdict for the plaintiff for $25. This 
lid not satisfy him, and he therefore appealed to the supreme 
court for a reversal of the verilict which, if the charges were 
not true, was rather a low assessment. 

The main ground for the appeal was the wording of the 
instructions given by the court to the jury on the trial. The 
jury were told, First: that if they believed from the evidence 
that at.the time of the publication of the article complained 
of, there was an election pending and about to take place, 
and that the plaintiff was a candidate for an office to be filled 
at the election ; and that the paper in which the article was 
published was taking an active part in the campaign, and 
trying to defeat, the plaintiff; ahd that the article was writ- 
ten and published during the excitement of the campaign, 
for the sole purpose of defeating the plaintiff at the election, 
and without any malicious intent towards the plaintiff, they 
might, take, such facts into consideration in mitigation of 
damages... Second: that even though they should find him 
guilty, if from the facts and circumstances in evidence, they 
believed. that the defendant in making the publication com- 
plained of was actuated soley by what he believed to be for 
the public good, and not by any malice against the plaintiff, 








they might take that fact into consideration in assessing dam- 
e@es and allow the plaintiff ouly such damages as they believed, 
from all the facts and circumstances in evidence, to be right 
and proper. Third, the jury were told that malice was the gist 
of the action, and that while it was true that malice is inferred 
from the publication of a libelous article as matter of law, yet 
the defendant may show and prove in mitigation of damages 
that there was no malice in fact, and if they believed, from all 
the facts and circumstances in evidence, that the publication 
complained of was made without malice in fact. they might 
and should take that fact into consideration in’ determin- 
ing upon the extent of the damages assessed against the de- 
fendant. 

The supreme court reversed the verdict and remanded the 
case for a new trial. The instructions, they considered, 
were entirely improper. There was no attempt made by 
defendant to justify or establish the charges contained in the 
libelous article. When, therefore, the plaintiff proved the 
publication of the articles, the law implied malice, and appel- 
lant was entitled to recover such compensatory damages as 
he had sustained, regardless of the intent that actuated the 
defendant in the publication of the libel, while it was proper 
for the appellee to prove the facts and circumstances connec- 
ted with the publication for the purpose of showing the ab- 
sence of malice in fact, and such evidence was competent for 
the consideration of the jury in the question of exemplary 
damages, yet the character of the proof could have no bear- 
ing and was not proper in the question of compensatory 
damages. This distinction was entirely ignored by the in- 
structions of the defendant, and the various facts detailed in 
the different instructions, the jury were told, might be consid- 
ered in mitigation of the damages, without regard to whether 
the damages were compensatory or exemplary. The plaintiff 
was entitled to recover, at all events, on account of the publi- 
cation of this libelous article, damages commensurate with 
the injury received, and the jury should have been so di- 
rected. The first instruction was liable to the error first 
mentioned, and in addition contained several others. The 
jury were directed to consider the excitement of the cam- 
paign in mitigation of damages. While the qualification and 
fitness of a candidate for office might properly be discussed 
by the press of the county, no case goes so far as to hold that 
the private character of a person who is a candidate for office 
can be destroyed bv the publication of a libelous article ina 
newspaper, notwithstanding the election may be attended 
with that excitement and feeling that not unfrequently enters 
into our elections. Nor can the fact that the article was pub- 
lished for the sole purpose of defeating the plaintiff be consid- 
ered in mitigation as declared in the instructions. The law 
required the defendant as the publisher of a journal to publish 
facts and not libelous articles. The character and reputation 
of the plaintiff was as sacred and as much entitled to protec- 
tion when a candidate for office as at any othertime. In the 
second instruction, the jury were told that if the defendant, 
in the publication of the article, was actuated solely by what 
he believed to be for the public good, that fact might be con- 
sidered in mitigation of damages. It may be true that the 
defendant supposed in the publication of the article in ques- 
tion he was doing a meritorious act to the public. But 
however that might be, it would be establishing a dangerous 
rule to hold that the proprietors of the press might, whenever 
they thought the public good required it, defame the char- 
acter of the citizen. The law has given them no such power, 
and when its exercise is attempted, it must be at their peril. 





—THE separation scheme «and new charter for the City of St. Louis 
has unfortunately been beaten, the adverse vote of the county negativing 





the voice of the city in its favor. 


[Vol. 8, No. 36. 
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Extradition. 
IN RE ROSENBAUM.* 
Court of Queen’s Bench, Lower Canada. 


In Chambers before Ramsay, Judge. 


On a proceeding for extradition, the judge or magistrate acting in extradition 
has no authority to hear the prisoner’s defence, though in the exercise of his 
discretion he may hear any evidence which may tendered to show that the 
offence is of a political character, or one not comprised in the treaty, or that the 
accuser is not to be believed on oath, or that the demand for the prisoner’s ex- 
tradition is the result of a conspiracy. 


In the case of Isaac Rosenbaum, whose extradition was demanded by 
the government of the United States, on a charge of arson, the follow- 
ing judgment was rendered on an application of the prisoner for leave 
to produce evidence generally on his behalf :— 

._ £. Carter, Q. C., for the United States; W. H. Kerr, Q. C., for the 
prisoner. 

Ramsay, J.—The evidence for the prosecution being closed, applica- 
tion is made on the part of the prisoner to have a further day fixed to 
agen se evidence generally on his behalf. At argument, it was stated 

y prisoner’s counsel that the evidence produced would go to establish 
an alibi. This application was resisted on the part of the prosecution, 
on the ground that the judge or magistrate acting in extradition has no 
authority to hear the prisoner’s defence, and that his sole duty is to 
commit, if a prima facie case is made out. With the general doctrine 
laid down by the counsel for the United States I concurred; but as a 
different practice has prevailed to some extent, I desired to have the 
advantage of conferring with my learned colleagues, before laying down 
a rule which appeared, by comparison, at all events, to be a hardship to 
the prisoner. I therefore ordered a re-hearing in presence of Mr. Jus- 
tice Badgely and Mr. Justice Monk, and the opinion I now have to ex- 
press, in giving judgment, meets with their full concurrence. 

he words of the act authorizing the proceedings for extradition are 
these: ‘It shall be lawful for such’ judge, commissioner or other officer, 
to examine upon oath any person or persons, touching the truth of such 
charge, and upon such evidence as, according to the laws of the province 
in which he has been apprehended, would justify the apprehension and 
committal for trial of such person so accused; if the crime of which he 
was so accused had been committed therein, it shall be lawful for such 
judge, etc., to issue his warrant for the commitment of the person so 
charged,” etc. 

The wording of section 10 of the English act does not in any essential 
vary this rule. Under the former act I have always been of opinion 
that the duty of a judge, or other officer, was similar to that of a com- 
mitting magistrate for a like offence committed in England. I can not 
take the extreme view that it was more restricted. He is to enquire into 
the truth of such charge, and in his discretion he may examine, under 
oath, any person who can give evidence as to the crime, no matter by 
whom suggested. In the exercise of his discretion, he could not refuse 
to hear witnesses whose names were suggested by the prisoner to show 
that the crime was a political one, or was not an extradition crime ; and 
therefore the commissioner at New York was perfectly justified in re- 
fusing to hear the evidence of an alibi offered by Franz Muller; but I 
dv not think he was without authority to hear such evidence, if he 
thought the interests of justice would be helped by his doing so. 

This view of the case is further confirmed by section 9 of the Imperial 
Act of 1870, which enacts that “the police magistrate shall hear the 
case in the same manner, and have the same powers, as near as may be, 
as if the prisoner were brought before him charged with an indictable 
offence committed in England.’”’ To this, however, there is a proviso; 
he is enjoined to hear any evidence which may be tendered to show that 
the crime of which the prisoner is accused, or alleged to have been con- 
victed, is an offence of a political character. To this, I may add, that I 
would also receive evidence to show that the accuser was not to be be- 
lieved upon oath, either by his infamy, or because the demand could be 
clearly shown to be a conspiracy on the part of the witnesses to impute 
a crime to the accused. 

This application for a further day to produce evidence, as sought on 
the part of the prisoner, is refused. 





Defence of Insanity in Criminal Law. 
WRIGHT vy. THE PEOPLE.+ 
Supreme Court of Nebraska, January Term, 1876. 


eer GeorcE B. Laks, Chief Justice. 
« ANIEL GANTT, 
“ SamMUKL MAXWELL, \ Judges. 


1. Insanity—Burden of Proof.—Where, in a criminal case, the accused 
pc upon insanity as a defence, the burden of proof is on the prosecution to 
ow sanity. 


2. . Evidence—Reasonable Doubt.—In sustaining such a defence, 
where there is testimony to rebut the legal presumption that the accused was 
*20 L. C. Jurist, 165. 
t4 Neb. Rep. 409, 





sane, unless the jury are satisfied beyond a reasonable doubt that the act com- 
plained of was not produced by mental disease, they must acquit. 


3. . Degree of.—But the degree of mental unsoundness, in order to 
exempt a person from punishment, must be such as to create uncontrollable im- 
pulse to do the act charged. If it be found insufficient to deprive the accused of 
ability to distinguish right from wrong, he should be held responsible for the 
consequences of his acts. 


Error from the Otoe County District Court. 

This was a conviction upon an indictment for assault with intent to com- 
mit murder. The defence was insanity. Exceptions taken to refusal of 
instructions to the jury requested on behalf of the prisoner, and to the 
charge of the court. Verdictof guilty. Judgment and sentence. Cause 
brought up by writ of error. 

The instructions requested were: First. The burden of proof is on 
the prosecution to show sanity. Second. If the jury believe that the ac- 
cused was insane at the time of the assault, they mustacquit. The first 
instruction was refused. The second modified and given as follows: “If 
the jury believed the accused insane at the time of the assault, and that 
such insanity produced a total deprivation of understanding, they must 
acquit.” The court further instructed the jury, in substance, that to 
justify a conviction, they must find: First. That the assault was made 
with intent to murder Carroll, but that the intent to murder may be in- 
ferred from the acts of the accused. Second. That sanity is presumed, 
and that insanity is a defence to be proved by the esemned, distinctly and 
clearly, so as to sutisfy the jury that the deprivation of understanding 
was total, fixed and permanent, or if adventitious, that during the frenzy 
there was a total deprivation of understanding, so as to deprive the ac- 
cused of the use of reason as applied to the act controlling his will, tak- 
ing away freedom of action, and rendering him incapable of distinguish- 
ing right from wrong at the time of the offence. 

Peckham and Watson, for — in error, cited Ogletree v. The 
State, 28 Ala. 693; State v. Bartlett, 48 N. H. 224; Polk v. State. 19 
Ind. 170; Hopps v. State, 31 Ill. 385; Stevens v. State, 31 Ind, 485; 
Leeffner v. State, 10 Ohio St. 598; Chase v. The People, 40 Lil. 352; 
Mahr v. People, 10 Mich. 212. 

J. R. Webster, Attorney-General, for the people, cited Graham v, 
Com., 16 B. Mon. 587; State v. Spencer, 1 Zab. 196 ; Com, v. Rogers, 
ys 500; People v. Myers, 20 Cal. 518; Hilliard on New Trials, pp. 

, 711. 

The opinion of the court was delivered by Lake, C. J. 


There are but two errors assigned in this record. The first is the re- 
fusal of the court to give certain instructions to the jury as to the defence 
of insanity which had been interposed, and of which there was some 
evidence. The first instruction requested and refused was, “that the 
burden of proof is on the prosecution to show sanity.” 

We find the authorities on this subject very conflicting, but the ques- 
tior. being an open one in this state, we feel at liberty to adopt that rule 
which to our mind seems not only to be founded in reason, but to con-~ 
og to those humane principles which underlie our system of criminal 
aw. ; 

It is a familiar rule of the common law, that to constitute a crime, 
there must, in almost all cases, be first, a vicious will, and secondly, an 
unlawful act consequent upon such vicious will. Broom & Hadley’s Com, 
Am. Ed. 339. And where an individual lacks the mental capacity to 
distinguish right from wrong, in reference to the particular act com- 

lained of, the law will not hold him responsible. Flanagan v. The 

eople, 52 N. Y. 467; 11 Am. Rep. 731; State v. Lawrence, 67 Mo. 574; 
Com. v. Heath, 11 Gray, 303. This mental incapacity may result from 
various causes, such as non-age, lunacy or idiocy, and whenever inter- 
posed as a defence, the enquiry is necessarily reduced to a single ques- 
tion of the ability of the accused to distinguish between right and wrong, 
at the time of committing the act complained of. Freeman v. The 
People, 4 Denio, 28. But even where insanity is shown to exist, and 
whether it is general or partial, the rule seems to be substantially as 
charged by the court below, that if there remain a degree of reason 
suflicient to discern the difference between moral good and evil, at the 
time the offence was committed, then the accused is responsible for his 
acts. Hopps v. The People, 31 Ill. 385. 

We now come to the vital question in this case, the point of conflict 
in the authorities; the one wherein we can not approve of the rule laid 
down in the court below, which was that “the burden of proving the 
defence of insanity lies upon the accused, * * * and that it must 
be proved distinctly and clearly that the accused was incapable of dis- 
tinguishing right from wrong,” etc. This, to be sure, is the rule, sub- 
stantially, as established in England in McNaughten’s Case, 10 Cl. & F. 
200, and which has been followed by many of the courts in this coun- 
try. By this rule the burden of this defence is shifted from the prose- 
cution to the defendant, which we think ought never to be done. 

If the minds of the jury be left in reasonable doubt as to whether or 
not the act charged as criminal was the product of mental disease, we 
perceivé no good reason why the accused should be deprived of the ben- 
efit of that doubt. It being conceded that an act produced by insanity 
can not be criminal, it must necessarily follow that whatever uncertainty 
or doubt there may be as to the sanity of a defendant, must exist as to 
his guilt. ‘* Indeed, to make a complete crime cognizable to human- 
laws, there must be both a wi// and an act.”” B. & H. Com. Am. Ed. 
889. We hold the true rule to be that whenever there is testimony 
tending to rebut the legal beret sep of insanity, the jury should be 
instructed, substantially, that unless they are satisfied, beyond a reason- 
able doubt, that the act complained of was not produced by mental dis- 
ease, the accused should be acquitted on the ground of insanity. State 
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v. Jones, 9 Am. Rep. 242; Chase v. The People, 40 Ill. 352; Peck v. 
The State, 19 Ind. 170; People v. Garbutt, 17 Mich. 23. 

We are of opinion, therefore, that this first instruction. offered on be- 
half of the defendant should have been given ; and that in its rejection, 
as well as in giving that portion of the charge above quoted, there was 
manifest error which requires a reversal of the judgment. 

As to the second instruction, there was no error in refusing to give it 
as tendered, nor in giving it as modified by the court. As before stated, 
the degree of mental unsoundness, in order to exempt a person from 
punishment, must be such as to create an uncontrollable impulse to do 
the act charged. But if it be found to be insufficient to deprive the 
accused of the ability to distinguish right from wrong, he should be held 
og ym for the consequences of. his acts. 

he judgment of the court below is reversed, and a new trial awarded. 





“Dwelling House ’’—Homestead. 
IN RE LAMMER. 


United States District Court, Western District of Wisconsin, August, 
1876. 


Before Hon. J. C. Hopkins, District Judge. 


The bankrupt in this case owned a lot upon which was an old house in which 
-he resided with his family. Having built a block of stores on the front of the 


lot, he moved the old house to the rear and repaired it. Shortly before filing his 
petition in bankruptcy, he moved into the block with his family, and claimed it 
as a homestead. eld, that the block was nota ‘‘ dwelling house ’’ under the 


statute, and could not be set off as a homestead for the bankrupt. 


Horkiys, J.—The bankrupt, when he filed his petition to be declared 
such, was the owner of lot 5, block 118, in the village of Menominee, 
44x132 feet in size, upon which was a new brick block just finished, and 
an old house (which had formerly stood on the site of the new block), 
which had been used as a dwelling house. When the block was built, 
it was moved on to the back part of the lot, and placed on blocks fronting 
on a side street, the new block being on the front. It was repaired soon 
after it was moved, and the family of the bankrupt moved into it and 
oceupied it as a dwelling house up toa short time before the filing of 
the petition in bankruptcy. The new block was finished for business 
purposes, and not as a dwelling house. There was a saloon and billiard- 
room in the basement; two stores on the first floor, and a public hall in 
the second story. The entrance to the basement and hall was on the 
corner outside. The bankrupt occupied one of the stores for his busi- 
ness a3 a merchant, and had offered the other store for rent up to the 
time he moved into it with a part of his family. The new block cost about 
$9,000, and was re for out of the store. The creditors about 
the time it was finished commenced pressing for their pay, and some 
sued him, and when he filed his petition in this court, his personal prop- 
erty was in the custody of the sheriff on execution. After his creditors 
commenced suing him, he placed some board partitions in one of the 
stores, not extending to the ceiling, and moved in there with his wife 
and child, loning: his father and mother, who lived with him and con- 
stituted a part of his family, in the old house. After he moved in, he 
claimed it as his homestead. In about a month after that time, he tiled 
his petition to be declared a bankrupt. The assignee, however, refused 
to set off the new block as a part of his homestead, but set off the bal- 
ance of the lot including the old dwelling house, and all of the lot ex- 
cept 44x56 feet. onthe frontend. The bankrupt feeling himself aggrieved 
by the action of the assignee, now moves the court to set aside the as- 
signee’s report, and for an order that he set off the whole lot as exempt, 
on the ground that it is his homestead. 

The statute of this state exempts not toexceed one-quarter of an acre 
of land ina village or city, and ‘the dwelling house thereon,” owned 
and oceupied by the debtor as a homestend. In order to constitute a 
homestead under the statute, it will be seen that it must be the dwelling 
house of the debtur, not a store, saloon or shop, so it becomes necessary 
to first determine whether this block can be considered a ‘dwelling 
house ”’ within the meaning of the statute. This is a question of fact 
to be ascertained from the evidence. It is conceded that it was not built 
for, or intended as, a dwelling house, which is apparent by the construc- 
tion of the building itself. It has none of the conveniences or comforts 
of such a house, andthe bankrupt himself testified that he intended to 
build his dwelling house on.some other lots in another part of the vil- 
lage, which he had commenced to improve with that view. So I must 
find that it was not built or intended fur a dwelling house, and was not 
suitable in its then condition for such use, and was not in any reason- 
able sense a dwelling house, unless a debtor arbitrarily has the right to 
call anything he pleases a dwelling -house, and, by moving into such 
building, estop a court from all further enquiry into its character. 

This is substantialty the bankrupt’s claim in this case. If occupation 
is alone to determine the question, then a grist-mill, or cotton or“woolen 
factory, or saloon or church, may be a dwelling house and exempt as a 
homestead, for & party could move his family into either and live there 
as the bankrupt did in this store. But I do not think the statute will 
allow of such a construction. It uses the word “dwelling house’’ in 
its common and ordinary sense, and to distinguish it from other kinds 
of buildings. Those words are used as a limitation upon the right of the 
debtor, restrict his claim to that character of building. I do not 
mean by this to go so far as to hold that it must be exclusively used for 
that yl a but in some reasonable sense it should be susceptible of 
being a dwelling house. A building may be constructed for a store and 


dwelling house, satoon and dwelling house, but its construction should 
in some manner and to some extent manifest its character of dwelling 
house so as to give some appearance of good faith in calling or claim- 
ing it as such. 

f this is the true meaning and construction of the statute, could this 
party, after he had built this block for business purposes, with no ap- 
a or claim that it was to be used as his dwelling, on the eve of 

ankruptecy move into it, and thereby change its character, aud thus 
withdraw from the reach of his creditors that amount of his property ? 
If he can, he had within his power the right to commit a great fraud 
upon his creditors, and if the law upholds such a transaction, it may be 
said to sanction what honesty would denounce as a great moral wrong. 

But I do not believe the act admits of such a construction. This 
block was built mostly by goods out of the store, his creditors’ property, 
and does any one believe, that if he had told his creditors that it was to 
be claimed as his homestead, they would have stood by and seen him put 
the property to such a use? Most certainly not. He was not worth 
anything; he had no means to put intoa homestead; he was owing more 
than he could pay, and having built the block under such representa- 
tions to his creditors, he should be estopped from interposing a home- 
stead claim to it just as soon as he had 
when he was building a business block with their means, for that was 
not placing the avails beyond their reach. Their remedy was not at all 
impaired by that change. But to allow him by a simple act of his will 
to withdraw all that property by moving his family into it and claiming 
it as his homestead is too unconscionable to be sanctioned, if within the 
power of courts to prevent it. 

In this case he says this building cost him $9,000, a larger sum by a 
good deal than the value of his other property liable to the payment of 
his debts. The assignee, acting upon what he supposed the better con- 
struction of the act, refused to set off the block as « dwelling house, or 
as a part of the homstead exemption. 

The bankrupt claims that the old wooden dwelling house is in bad 
condition, and is located amid unpleasant surroundings. The evidence 
shows this complaint is not wholly groundless, but he did use it as a 
dwelling house as long as he meant to pay his debts, it would seem, and 
did not discover its defects until he conceived the idea of not paying his 
creditors. Then he seemed to discover that it was too poor to live in. 
This discovery was coeval with his intention to defraud his creditors. In 
his insolvency he became ambitious for a better dwelling house than 
when he deemed himself able to pay his debts, and hence moved into 
this block. It was conceded on the argument, that he moved in under 
advice of counsel, to be able to hold it as his homestead. But the wooden 
building was a dwelling house and the block was not, and its occupancy 
being commenced under such circumstances and such motives can not 
be held to accomplish the purpose designed. The fraud of the party 
vitiated its effect and rendered the act nugatory. 

Indeed, I can not believe from the evidence, that the occupancy for 
residence of his family was intended to be permanent. It was a mere 
experiment to frighten his creditors, not bona fide, so that all the claims 
based on the pretended occupancy fail for want of reality and good faith. 

All such devices are plain violations of the true spirit and meaning 
of the homestead law. It was intended to secure a “home” for the 
family, and therefore exempted the “dwelling house.” It was not in- 
tended as a refuge for dishonest debtors to retire to, when overtaken 
by bankruptcy, and thereby keep their property away from their creditors. 

In view of the frequent complaints that I hear against the law, I will 
venture to suggest that they all have their origin in the omission to pre- 
scribe a limit upon the value of the homestead to be exempted. 

Bankrupts too often occupy the most elegant and costly residences un- 
der claim of homestead. Those of weak moral perceptions very frequently 
are distinguished in that direction, and donot seem either to be disturbed 
by the fact that they are built out of the property of their creditors. Such 
fraudulent use of their creditors’ money often provokes severe com- 
ments upon our homestead law. The supreme court of the state has 
often given expression to sound views on the subject, and in Casselman 
v. Packard, 16 Wis. 119, they decided that all the buildings on the quan- 
tity of land that might be exempted were not exempt. hat only the 
‘dwelling house ” was exempt, and stores and shops or other buildings 
on such land were not. 

The assignee, recognizing this as the law, set off only the dwelling 
house. He held that the block was not a dwelling house, in which opin- 
ion I fully concur. 

The bankrupt’s counsel argued that the room in the block occupied 
by the bankrupt could be set off, if not the whole block. That the 
court could divide the building horizontally and perpendicularly and give 
him that part, and cited Phelps v. Rooney, 9 Wis. "0, on that point. 
Something of that kind is said by the chief justice in his dissenting 
opinion, but the idea was too chimerical to find favor with that court, 
and until it is sanctioned by the state courts, I sha!! not attempt its 
adoption here. 

I place my decision on the broader ground that this new block was 
not a “‘ dwelling house” in fact, and the pretended occupancy, as such, 
was not in good faith, or intended to be, nor was it intended to be per- 
manent, and, therefore, no change in the real character of the building 
was effected by that attempt at occupation by the bankrupt. - This doc- 
trine is not new in the federal courts in this state. In re Wright, 3 Bis- 
bell, 359, the bankrupt, a few days before going into bankruptcy, sold 
| his dwelling house and moved into his store, and claimed that as a honie- 
stead, but the court disallawed the claim, and held that it was intended 
| as a fraud on the creditors, not a bona fide change. Such, I think, is the 
; case here, and therefore deny the motion to set aside the report of the 

assignee, 





finished it. They rested easy - 
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Constitutional Law—Rate of Taxation. 
EX PARTE ST. JOSEPH BOARD OF PUBLIC WORKS. 
Supreme Court of Missouri, May Term, 1876. 


Present, Hon. Davip Waaner, Chief Justice. 
“Wo. B. Napton, 
Judges. 


“« TT. A. SHERWOOD, 
“ “Warwick Hoven, 


The present constitution of Missouri, which went into effect November 30, 
1875, art. 10, sec. 11, declares that the taxation for school purposes in school dis- 
tricts shall not exceed forty cents on the one hundred dollars, with a proviso that 
this rate may be increased in districts formed of cities and towns, to an amount 
not to exceed one dollar on the hundred dollars valuation, and in other districts 
to an amount not to exceed sixty-five cents on the hundred dollars valuation,on 
the condition that a majority of the voters who are tax-payers, voting at an elec- 
tion held to decide the question, vote for said increase. In the schedule it is 
declared, that the provisions of all laws which are inconsistent with the consti- 
tution shall cease upon its adoption, except that all laws which are inconsistent 
with such provisions of the constitution as require legislation to enforce them, 
shall remain in force until the first day of July, 1877, unless sooner amended or 
rer ne by the general assembly. Held, that this provision of the constitution 
relating to the rate of taxation required no legisiation to enforce it, and there- 
fore on the adoption of the constitution went into effect. The proviso by which 
a mode was appointed to alter it, to a certain extent, and which depended on 
legislative action, does not prevent the restriction from going into effect. 


Application for a mandamus. 
The opinion of the court was delivered by Napton, Judge. 


The St. Joseph board of public schools is a corporation created by 
the acts of the legislature of March 13, 1866, and March 20, 1872, and 
by those acts authorized to estimate the amount of money requisite for 
the purpose of building and repairing school houses and furnishing the 
same, and paying salaries of teachers and officers, and to meet other 
contingent expenses, and to make and certify under the seal of the cor- 
poration their annual estimates, and file a copy of the same with the 
clerk of the County Court of Buchanan County on or before the first 
Monday in August in each year. The county court is then required by 
these enactments to levy the amount so certified on the taxable property, 
real and personal, in said school district, (the limits of which are pre- 
viously defined), provided that the tax shall not exceed 7 mills on the 
dollar for any one year. 

This estimate having been made for the present year, and requiring a 
levy of 7 mills, on the dollar to meet the expenses reported, the county 
court made a levy of only 4 mills on the dollar, and refused to levy the 
7 mills, as required under the acts of the legislature aforesaid. To com- 
pel = court to levy the 7 mills is the object of the application to this 
court. 

The present constitution of this state, which went into effect on the 
30th day of November, 1875, in the 11th section of the 10th article con- 
cerning revenue and taxation, declares the taxation for school districts 
shall not exceed forty cents on the hundred dollars, with a proviso, that 
this rate may be increased in districts formed of cities and towns to an 
amount not to exceed one dollar on the hundred ‘dollars valuation, and 
in other districts, to an amount not to exceed sixty-five cents on the one 
hundred dollars valuation, on the condition that a majority of the voters 
who are tax-payers, voting at an election held to decide the question, 
vote for said increase. 

In the schedule it is declared, that the provisions of alllaws which are 
inconsistent with the constitution shall cease upon its adoption, except 
that all laws which are inconsistent with such provisions of this consti- 
tution as require legislation to enforce them shall remain in force until 
the first day of July, 1877, unless sooner amended or repealed by the 
general assembly. 

This restriction in the constitution, in regard to taxation for school 
purposes to forty cents on the one hundred dollars, unquestionably re- 

uires no legislation to enforce it; nor is it contended on the part of 
the petitioners here that it does. But it is insisted that the restriction 
as prohibition, not being absolute, but liable to be removed by legisla- 
tion, and a specified popular vote, in accordance with such legislative 
action, both the restriction and the subsequent clause of the constitu- 
tion providing a mode of avoiding it, must share the same fate, and both 
alike await the result of legislative action. In other words, as the pro- 
viso which points out a mode of increasing the tax and removing the 
restriction to a certain extent does need legislative action before it can 
be effectuated, the restriction itself, though conferred by needing no 
legislation to enforce it, must, like the mode of avoiding it, remain im- 
perative until the legislature shall provide such mode. 
_ The question is an important one, not only as regards the interests 
involved in the present application, but as its decision must affect various 
other provisions of the constitution in reference to taxation, accompa- 
nied with similar provisos. 

Immediately succeeding this clause in relation to taxation for school 
purposes follow similar restrictions and similar provisions by which the 
restrictions may be removed. Thus, in the same section it is provided: 
“For the purpose of erecting publi¢ buildings in counties, cities or 
school districts, the rate of taxation herein limited may be increased 
when the rate of such increase, and the purpose for which it was in- 
tended, shall have been submitted to a vote of the people, and two- 
thirds of the qualified voters of such county, city or school district, 
voting at such election, shall vote therefor.” 

‘And section 12 declares that, ‘No county, city or township, school 












district, or other political incorporation or subdivision of the state, shall 
be allowed to become indebted in any manner or for any purpose, to an 
amount exceeding in any year the income and revenue provided for such 
year, without the assent of two-thirds of the voters thereof voting at an 
election to be had for that purpose; nor in cases requiring such assent, 
shall any indebtedness be allowed to be incurred to an amount including 
existing indebtedness, in the aggregate exceeding five per cent. on the 
value of the taxable property therein, to be ascertained by the assess- 
ment next before the last assessment for state and county purposes pre- 
vious to the incurring of such indebtedness, provided, that with such 
assent any county may be allowed to become indebted to a largeramount 
for the erection of a court house or jail; and, provided, ppt that any 
city, town, township, school district or other political corporation, or 
subdivision of the state, incurring any indebtedness, requiring the assent 
of the voters as aforesaid, shall before, or at the time of doing so, pro- 
vide for the collection of an annual tax sufficient to pay the interest on 
such indebtedness, as it falls due, and also to constitute a sinking fund 
for the payment of the principal thereof within twenty years from the 
time of contracting the same.” 

In the first part of section 10 the constitutional rates of taxation for 
county, city, town and school purposes are fixed. The provisions above 
quoted, allow certain modifications of these rates. The question then, is, 
must the rates of taxation fixed in the constitution, when accompanied 
with provisions in that instrument authorizing their modification, await 
the action of the legislature to provide the means of obtaining such 
modifications, before the rates themselves go into operation? 

The 15th section of the schedule to the constitution declares that, 
“The general assembly shall pass all such laws as may be necessary to 
carry this constitution into full effect.” There is no way of enforcing 
this injunction on the legislature. Under our system of government, 
there is no power to compel the legislative department of the govern- 
ment to make laws. Constitutions may restrict legislative powers, and 
declare what laws shall not be valid, but from the very nature of legis- 
lative power, its exercise in a particular case, must depend upon the 
volition of the legislature. Responsibility to a constituency and a sense 
of public duty are the only incentives which can prompt legislative 
action. 

In the first constitution of this state, adopted on its admission into 
the Union, and in the succeeding one adopted in 1865, the general as- 
sembly were directed to provide by law a mode of suing the state; yet, 
it is well known that for upwards of fifty years this mandate was disre- 
garded, and no one even suggested that it could be enforced, unless it 
was the pleasure of the legislature that it should be. 

If, then, the rates of taxation declared in the 11th and 12th section of 
the 10th article of the constitution depend for their enforeement upon 
the legislative department of the government, they are mere abstrac- 
tions, mere declarations of the opinions of the convention which framed 
the constitution, entitled of course to such weight as the opinions of so 
able and respectable a body necessarily possess, but affecting no consti- 
tutional barriers against legislative extravagance, or constitutional as- 
surance of retrenchment in public expenditures and taxation consequent 
thereon. 

The convention were doubtless aware of. their inability to coerce the 
legislative department into the enactment of laws, which in the opinion 
ot the convention were desirable, and, therefore, declared certain rates 
and limits of taxation, as the constitutional limits and rates, providing 
at the same time a mode by which the legislature and the people might 
extend them, if they saw fit. 

Any construction which makes constitutional restrictions dependent 
on legislative action destroys their validity. The legislature may:not 
see proper to pass any laws affording an opportunity to the voters to 
increase the school tax to one hundred per cent. in cities and towns, and 
sixty-five per cent. in country school districts; and if it is conceded that 
the restriction to four mills on the dollar needs legislation to ‘enforce it, 
because the proviso by which this rate of taxation may be increased 
does, then, in the absence of any legislation, there is no limit, and these 
provisions of the constitution are lifeless. After the first of July, 1877, 
the laws inconsistent with them are repealed, but if no legislation oc- 
curs, and the position that legislation is needed to enforce the restriction 
is a correct one, then both the restriction and the proviso are impera- 
tive, and the legislature may regulate the rate of taxation at their 
pleasure. 

The legislature already possessed the power of limiting taxation to 
the maximum adopted in the constitution; but it was not the object or 
intention of the framers of the constitution to leave these limits to leg- 
islative discretion, but to declare constitutional limits, which, until re- 
moved in the mode pointed out in the constitution, should prevail on its 
adoption. If the legislature and the people desire to increase this rate, 
a mode is provided by which it may be done; but until this is done, the 
constitutional limit prevails. 

This provision of the constitution required no legislation to enforce 
it; and therefore on the adoption of the constitution went into effect. 
The proviso by which a mode was appointed to alter it, to a certain 
extent, and which depended on legislative action, does not prevent the 
restriction from going into effect. 

The court is, p pean, Hoan of the opinion, that the refusal of the county 
court to levy a tax beyond four mills on the hundred dollars was right, 
and the mandamus applied for is therefore refused. 

The other judges concur, Judges Wagner and Vories absent. 





—Mr. GALE, the author of the standard work on “Easements,” died 
on the 5th of last month, aged 72 years. 
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Purchase at Sheriff’s Sale—Unrecorded Deed. 
GRACE v. MAINS:* 
Supreme Court of Tetas,; May, 1876: 


Hon. O: M. Roserts, Chief Justice. 


1. Priority of Purchaser Over Vendee.—Under the registration acts of 
Texas, the title of a vendee of land by an unrecorded deed or bond for title, is 
subject to that of a purchaser; without notice of such deed or bond at execution 
sale on a judgment against the vendor,when the creditor has no notice of the 
title or cluim of the vendor at the date of the levy of the execution. 


_ 2: When Purchaser May Claim Protection.—Purchaser at sheriff’s sale 
imay claim protection under the statute as a purchuser, even when the judg- 
ment-creditor is not, us a creditor; within its protection. 


4 . Extent of Lien.—The judgment-lien on land of the debtor ex- 
tends to, and binds only, such estate us the debtor has when the iien attaches, 
except as this doctrine is qualified by the registration laws a the effect 
of unrecorded conveyances and mortgages upon the rights of creditors and 
purchasers. 

4. Common Law Rule.—At common law, the lien acquired by a judgment 
or levy of an execution bound only such title or interest as the debtor had at 
the date of the judgment or levy. ‘ 


Appeal from District Court of Montague county. 

The only question in this case is, whether a vendee of land who claims 
title by an unrecorded deed or bond for title, or the purchaser, with 
notice of such deed or bond at execution sale on a judgment against the 
vendor, where the creditor has no notice of the title or claim of the 
vendor at the date of the levy of the execution, has the better title. 
The determination of this question depends upon the nature and char- 
acter of the lien acquired by a creditor by the judgment and levy of. 
execution, and if it is admitted that the lien of the creditor is superior to 
the unrecorded deed of the vendee, whether purchaser under the execu- 
tion with notice is entitled to all the rights of the creditor. 

Both of these propositions, as we think, are piainly and conclusively 
answered by our statute. There appears to be, however, some uncer- 
tainty on the subject in the mind of the profession, as well as some con- 
fusion in rd to it in the later decisions of the court. This seems to 
us to arise from a failure to apprehend the full import and purpose of 
the statutes, and from not observing the facts upon which the entire de- 
cisions of the court turned, and the distinction adverted to by the court 
in determining these cases. 

It is well settled that the lien acquired by a ———_ or levy of an 
execution by the common law extends to and binds only such title or 
interest as the debtor has in the land at the date of the judgment or 
execution under which the lien is claimed, and that the equitable rights 
of third persons will be upheld against the legal lien of the debtor. 
Blankens ip v. Douglas, 26 Tex. 228. But the rights of the lien creditor 
and of third parties claiming by unrecorded conveyances are not to be 
determined with us by the common law, but by the statute changing 
and modifying, and, to some extent, entirely abrogating the common 
law rule in such cases. 

Article 4,988, Paschal’s Digest, says: ‘“‘ All bargains, sales and con- 
veyances whatsoever of any lands, tenements and hereditaments, whether 
they may be made for passing any estate of freehold or inheritance, or 
for a term of years; and ail deeds of trust and mortgages whatsoever 
which shall hereafter be made and executed, shall be void as to all cred- 
itors and aes purchasers for valuable consideration, without notice, 
unless they shall be acknowledged or proved and lodged with the desk, to 
be recorded according to the directions of this act, but the same as be- 
tween parties and their liens, and as to all subsequent purchasers with 
notice thereof, without consideration, shall nevertheless be valid and 
binding.” And the next succeeding article expressly shows that title 
bonds, if, indeed, there could have been otherwise any doubt about it, 
are written contracts in relation to land, to which the provisions of the 
article we have quoted apply. 

The statute, in plain and unmistakable language, says, that unrecorded 
conveyances, whether by deed or bond, are valid as to two classes of 
persons, viz: all creditors and subsequent purchasers for valuable con- 
sideration, without notice. Now it will be noted that there is a marked 
distinction between these two classes of persons for whose benefit the 
statute was enacted, for while such unrecorded instruments are valid as 
to all creditors, they are only so as to purchasers for a valuable con- 
sideration. And lest there might be any uncertainty in its proper con- 
struction, and to guard against all danger of confounding the two classes 
as to whom such instruments were declared void, without making any 
restriction as to creditors, it enacts that as to the parties to such instru- 
ments and their liens, and ali subsequent purchasers with notice and 
without valuable consideration, they shall be void. And, as still further 
showing that the same rule was not intended to apply to the “creditors,” 
as to whom the unrecorded instrument is declared void, as is applicable 
to subsequent purchasers, the statute again says: “ Eveiy conveyance, 
covenant, ——— deed, deed of trust or mortgage in this act men- 
tioned, which shall be cay teens owe proved or certified according to 
law, and delivered to the desk of the proper court to be recorded, shall 


take effect, and be valid as to all subsequent purchasers for a valuable. 


consideration without notice, and as to all tors from the time such 
*For the of this decision we are A 
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instrument shall be so acknowledged, proved and certified and delivered 
to such desk to be recorded, and from that time only.” Paschal’s Di- 
gest, Art. 4994. 

Now; if the unrecorded instrument can not take effect, but is valid as 
to creditors, it is absurd to say that the creditors’ lien does not bind the 
land to which it applies, or that it can not be enforced by the sale of the 
land so bound by it for the payment of the debt, just as if no such in- 
strument existed. And it would be equally as absurd to say that the 
rights acquired by the creditor by his lien, not merely to purchase him- 
himself, but to leave the land sold in open market, when once secured, 
can be taken away by the subsequent record of such instrument; or 
that the party holding such lien can, by subsequent notice, be precluded 
from the full benefit of his lien for the satisfaction and discharge of his 
demand; except by becoming himself the purchaser. 

It is scarcely necessary to say that our courts, like those of other 
states whose statutes on this subject extend to creditors, have held that 
they only apply to and protect creditors who have acquired some char- 
acter of lien upon or interest in the land. It may be well to remark 
that it has also been held by our court that the equity of the statute 
only applies to creditors who are not chargeable with the anrecorded 
deed prior to acquiring their lien; different, in this respect, from the 
construction given their statutes by the courts of Virginia, from which 
ours seems to have been, in the main, copied. But as the creditor in 
this case had no notice, prior to the levy of the execution, where the 
lien was acquired, we are not called upon to choose between these con- 
flicting decisions, if this could now be regarded as an open question in 
this court. 

The cases to which we are cited by appellee’s counsel, in support of 
this ruling of the court below, are those of Fisk v. Wilson, 15 Tex. 
432; Blankenship v. Douglass, 26 Tex. 226; Ayers v. Duprey, 27 Tex. 
593; Orme v. Hho rts, 83 Tex. 768, and Price v. Cole, 35 Tex. 461. 
While the last of these cases unquestionably maintains the sndgzeent in 
this case, none of the others can be properly said to doso. The lead- 
ing principles decided in these cases, as well as the essential facts upon 
which the judgments in them rest, are altogether different from those 
presented by the case of Price vy. Cole. This manifest difference was 
not adverted to in the opinion in the latter case, but seems to have been 
entirely overlooked by the court. The court certainly took it for granted 
the judgments in these several cases were absolutely decisive of the case 
then before it, and contented itself, on their supposed authority in its 
support, with the bare announcement of its judgment. In Fisk v. Wil- 
son, the jury found that the creditor had notice of the unrecorded trust 
prior to the execution of his mortgage, and that the injunction was 
served prior to the order of the probate court confirming the sale by 
the administrator, under the order of the court, on application of the 
mortgagee. Evidently neither the creditor nor oye wep under the con- 
struction of the statute in this state, was within the protection of the 
statute; the first, because of the notice to him before taking his mort- 
gage, and the last, because the purchase was. not concluded until after 
the injunction, and therefore, if the sale was ever in fact consummated, 
it was done in contempt of the order and process of the court. In 
Blankenship v. Douglass, the distinction between the common law lien 
and that given by our registration statutes, or, in other words, where a 
third party asserts against a creditor or purchaser under his judgment a 
title or interest to which the registration laws do or do not apply, is 
fully and clearly recognized ; indies’ the judgment is rested directly on 
this distinction. The court expressly says that the lien of the judgment 
would have prevailed over an unregistered deed from the defendant, but 
inasmuch as Blankenship claimed an equitable estate not within the 
contemplation of the registration laws, and therefore not affected by 
them, it held his equitable title not within the lier. of the judgment. 

In Ayres v. Duprey the distinction between the protection given by 
the registration laws to creditors and purchasers is pointed out, and the 
court, after citing authorities to show that a purchaser at sheriff’s sale 
might claim the protection of the statute as a purchaser without notice, 
if warranted by the facts, and oye, that the facts did not entitle Ayres, 
who was both judgment-ereditor and purchaser under the execution, to 
claim the protection of the statute as a purchaser, it then said that he 
might, nevertheless, be entitled to its protection as a creditor. In Orme 
v. Roberts, the title set up in opposition to the judgment lien sprang 
from a vendor’s lien, which the court, in its opinion, say was not within 
the registration acts. Hence the other party could not claim under 
them as a “ creditor,”’ and, as he purchased his pendens, he was not pro- 
tected as a purchaser without notice. 

If we look at the decisions in other states, by whose registration stat- 
utes unregistered deeds are declared void as to creditors as well as to 
purchasers for a valuable consideration without notice, it will be found 
that the decision of Price v. Cole is without support elsewhere, as well 
as in cur own court. 

In the case of Fash v. Raverces, 82 Ala. 45, the Supreme Court of 
Alabama hold that a judgment-creditor who, not having actual notice 
of a deed of trust not duly recorded, becomes the purchaser at the 
sheriff’s sale under his own judgment, is entitled to protection as a pur- 
chaser without notice, although the deed of trust had been recorded 
before the sale, 

It is the settled rule in Illinois, says its court, that creditors are within 
the protection of the conveyance act, and stand as purchasers, and are to 
be regarded as such. See McFardden v. Worthington, 45 Ill. 362; Quit- 
can v. Weschy, 47 Ill. 483. 

The Supreme Court of Virginia, on a thorough analysis of its statute, 
which seems to be almost identical with ours, holds that an unrecorded 
deed is void as to creditors, whether they have notice or not, but good 
against purchasers with notice as those who have not purchased for a 
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valuable consideration, and that a purchaser under a sale, in behalf of a 
creditor, holds the right and occupies the place of the creditor, and 
therefore is not affected by notice of an unrecorded deed. Guerant v. 
Anderson, 4 Rand. 203. 

In Pollard v. Cocke, 19 Ala. 188, Chillon, J., says: “If the deed is 
not recorded within the six months required by law, nor until after a 
judgment is rendered against the vendor, the subsequent registration of 
the deed does not relate back so as to defeat the lien, but the statute 
avoids the deed in favor of the judgment-creditor who has no notice of 
such deed, either actual or constructive, at or before the rendition of 
such can aompall 
attaches, can not operate to divest the lien or affect the title of a pur- 


chaser under the judgment. And in Daniels v. Sorrells, 9 Ala. 436, Col- | 


lier, Ch. J., also says that the title of the purchaser of land at a sale 
under execution will not be prejudiced, though he have notice of an 
unregistered deed, if the plaintiff in execution was ignorant of its exist- 
ence. To the same effect is the case of De Vandell v. Hamilton, 27 
Ala. 156, 

In the case of Butler v. Maurey, 10 Hump. 420, after quoting the reg- 


istration act, the court say: ‘It follows, therefore, that the creditors of | 


the vendor in the 
to be levied on an 
them, the title bond, not being registered, was null and void. 


perry. case had a right to cause the bond in question 
sold in satisfaction of their judgment, because, as to 
The act 


of the defendant, in causing this sale to be made, was merely as their | 
attorney and for their benefit. If the creditor of the vendor had a right | 


to a sale of the land, another might purchase. To deny his right to 
purchase would be so fur to restrict to restrict the creditor’s right to 
sell, because his right is, that the property should be sold to the highest 
bidder, to raise funds for the payment of his debt. Nor do not think 
that the fact that the defendant had been attorney for the parties and 
had full notice of complainant’s equitable right, should affect, in any 
degree, his title acquired by purchase at the sheriff’s sale.” 

So, also, in Pennsylvania it is held, that the holder of an unrecorded 
mortgage, or of a ap 7 illegally recorded, can not, by giving notice 
of its existence at the sheriff’s sale upon the judgment, bind the estate 
mortgaged in the hands of the purchaser, when the judgment-creditor 
had no notice of the mortgage when his judgment was rendered. Uhler 
v. Hutchinson, 23 Penn. St. 110; Hulings v. Guthrie, 4 Barr, 123. And 
in Shepherd v. Buckhollet, 13 Ga. 443, the court say: ‘In view of the 
terms of this statute, it is our opinion, especially in the absence of proof 
affecting the conscience of the judgment-creditor with notice, that if 
the mortgage in this case was not recorded in time, the lien of these 
judgments obtained in the justices court attached to the land, and when 
it was sold under and by virtue of this lien, the purchaser, whether he 


had notice of the unrecorded mortgage, or not, took the interest which 


was sold, viz: the estate of the judgment-creditor in the bond and guo 
od, that interest in the estate must be subrogated to the rights of the 
creditor. And further,” says the court, ‘‘ notice given by the mortgagor, 
ner proclamation given by the sheriff, that the land is sold subject to 
the mortgage, will affect the title of the purchaser, because neither 
the notice nor sheriff’s proclamation could change the law and divest 
the lien of the judgment, and »rg tanto the purchaser certainly took 
title to the property sold.” See also Smith v. Jordan, 25 Ga. 6871. 

We conclude by saying, that while the judgment in Price v. Cole is 
not warranted by the previous decisions in our own court or elsewhere, 
and must therefore be overruled, we adhere to and sustain the doc- 
trine to be deduced from the case of Ayres v. Duprey, that one who 
purchases at sheriff’s sale may claim protection under the statute as a 
purchaser, even when the judgment creditor himself is not a creditor 
within its protection, and vice versa, and while he can not bring himself 
within its provisions in the character of a purchaser, he, or others sub- 
rogated to his rights, may be entitled to its protection as creditors. We 
also cordially approve and affirm the decision in Blankenship v. Doug- 
lass, to the effect that the judgment lien on land of the creditor extends 
to and binds only such estate as the debtor has when the lien attaches, 
except as this doctrine is qualified by the registration laws, prescribing 
the effect of unrecorded conveyances and mortgages upon the rights of 
creditors and purchasers. 

The judgment is reversed and the cause remanded. 





Notes Given for Stock—Set-off—Banker. 
SCAMMON vy. KIMBALL, ASSIGNEE. 
Supreme Court of the United States, October Term, 1875. 


1. Notes Given for Shares in Company—Set-off.—Notes given for shares 
in the capital stock of a meee | constitute a trast fund which belongs to all 
the creditors of the company, and claims for losses due from the company can 
not be set off against such notes. 


2. Deposit of Funds with Banker.—Appellant, the treasurer of an insur- 
ance company, was likewise a private banker. He agreed at a meeting of the 
directors to receive all moneys paid to the company, and to allow ten per cent. in- 
terest upon them annually. Blank checks to draw the money in his hands were 
prepared by the officers of the aapeey, and were drawn on him, not as treas- 
urer, but as a private banker. Held, that the moneys so held by him were held 
as a private banker and not as treasurer of the company, and that losses sus- 
tained by him, for which said company were liable, might be set off against 
the claim of the company for such deposits. 


Appeal from the Circuit Court of the United States for the Northern 
District of Ilhinois. 
Mr, Justice CLurFoRD delivered the opinion of the court. 


A notice acquired before the sale, but after the lien | 


| Jurisdiction is vested in the circuit courts, under the bankrupt act, 
concurrent with the district court for the same district, of all suits at 
| law or in equity which may or shall be brought by any person against 
| the assignee of the bankrupt’s estate, touching any property or rights 

of property of the bankrupt transferable to, or vested in, such assignee. 

Pursuant to that authority, the appellant, on the third of May, 1872, filed 

the present bill of complaint, in the circuit court, against the appellee 
| as assignee of the bankrupt company described in the title of the case. 
Prior to that, to wit, on the twenty-seventh of January in the same year, 
the insurance company was duly adjudged bankrupt, and the record 
shows that the present appellee was appointed the assignee of the estate 
of the bankrupt company. 

Satisfactory evidence is exhibited in the record to show that the com- 
pany was duly organized with a nominal capital of three hundred thou- 
sand dollars, of which ten per cent. had been paid, and that the residue 
| was secured by the notes of the subscribers. Provision is made by the 

charter that the stock and affairs of the corporation shall be managed 
; and conducted by any number of directors, not more than twenty-five 
nor less than nine, to be chosen by ballot from among, and by, the, stock- 
holders. Directors, it is also provided, shall choose out of their number 
| a president and vice-president, and the directors have the power to ap- 
point, for the time being, “such officers, secretaries, agents and servants 
as they shall judge necessary.” Shares in stock of the company, toa 
large amount, were owned by the complainant, and he admits that the 
| company held notes against him to the amount of ten thousand one hun- 
| dred and forty-seven dollars and fifty cents, given to secure unpaid bal- 
| lances of subscriptions, for which he was liable either as principal, 
| guarantor or surety. Throughout the lifetime of the company, the 
complainant insured many and valuable properties in the company, and 
paid to the proper officers of the same large sums of money as premiums 
for such policies of insurance. Antecedent to the event which caused 
the failure of the company, the proper officers of the same transacted a 
ae and, for the greater portion of the time, a prosperous insurance 
usiness. 

Much reference to those details will not be-made, as they are no longer 
material in this investigation. Suffice it to say, in that connection, that 
the complainant was, as he alleges, during the whole of that period a 
large owner of real and other property, and was possessed of sufficient 
means to render secure any moneyed obligation into which he might en- 
ter, and to enable him to perform any promise or contract, for the pay- 
ment of money, he might make ; and he also alleges that it was necessary 
that the means of the company should be kept where the same could be 
promptly commanded, if required to pay losses, and, in order that the 
company might accomplish that object and still realize interest on the 
same, he came to an agreement with the proper authorities of the com- 
many, that the funds thereof, or such portion of the same as they might 
choose, should thereafter, from time to time, be deposited with him, he 
being then a private banker, and that the moneys so deposited should be 

aid out or drawn at the pleasure of the company, without notice or 
imitation; and he avers that he agreed with the company to account 
with the proper officers for such moneys when and as often as thereto re- 
quired, and to pay to the company interest thereon, at the rate of ten 
per centum annually during the continuance of such deposit, until a 
further or other agreement should be made. 

Funds of the kind contemplated were, in accordance with the agree- 
»ment, deposited with the complainant at the pleasure of the company, 
and the complainant avers that he paid interest on the average amount 
of the same, at the agreed rate, for the period and to the amount speci- 
fied in the exhibit annexed to the bill of complaint. Ten per centum per 
annum was paid during the period specified in the annexed exhibit, but 
it appears that the rate at the close of that period was reduced to eight 
per centum per annum, and the complainant admits that no part of the in- 
terest since the rate was reduced has been paid. 

Both parties it seems were solvent until the ninth of October, 1871, 
when a large part of the property of the complainant and others, which 
was insured by the company, was destroyed by fire, the immediate effect 
of which was to cause the failure of the insurance company. Losses of 
the complainant by the fire, for which the company is responsible, as 
claimed by the complainant, amount to the sum of fifty-five thousand 
eight hundred dollars, as appears by the second exhibit annexed to the 
bill of complaint, and he admits that he held on deposit, at the time the 
company failed, the sum of thirty-nine thousand one hundred and eighty- 
eight dollars and three cents, received under the agreement already fully 
described, which is due to the company, with eight per cent. interest 

from July 1, 1871, to the eighteenth of December inthesame year. Pro- 
cess. was accordingly issued, and the complainant prays that the re- 
spondent may be decreed to deliver to him the notes referred to, and 
that he, the respondent, shall acquit and discharge the complainant from 
the admitted indebtedness to the company, and that he, the complain- 
ant, be allowed to prove the balance of his demand against the estate 
of the bankrupt company, and that the respondent be enjoined and re- 
strained from selling or assigning the said notes, and from instituting any 
suit against the complainant to recover the notes or his indebtedness to 
the company. Service was made and the respondent appeared and filed 
an answer. He admits that the complainant was one of the original 
corporators and subscribers of the capital stock of the company; that 
only ten per cent. of the subscription for the capital stock was paid in 
m4 and that ninety per cent. of the same was secured in the prom- 
issory notes of the subscribers; that the company at the time of the 

at fire became insolvent, and that the company on the day named in 
the bill was adjudged bankrupt; that the company, as alleged, issued 
several policies of insurance to the complainant and that he sustained 
large losses by the great fire; that he is indebted to the company as set 
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forth in the third schedule exhibited in the record, and that he was and 
is the holder of the funds of the company to the amount specified in the 
bill of complaint; but the respondent avers that the company never 
came to any such agreement, in respect to such funds, as that alleged, 
and that the complainant held the same solely in his official character as 
treasurer of the company. 

Most of the allegations of the answer were also embodied in a cross- 
bill filed by the respondent at the same time, in which he denied all 
the —_— of the original bill, and prayed for a decree in his own favor, 
and that the complainant in the original bill be decreed to pay over to 
him as assignee the whole amount he owed the company, including the 
notes given for subscriptions for stock and the amount he held on deposit. 
Proofs were taken; and the parties having been fully heard, the court 
dismissed the original bill of complaint and entered a decree for the re- 
spondent in the sum of nine thousand five hundred and thirty-two dol- 
lars, being the amount of the promissory notes given for capital stock, 
and thirty-nine thousand one hundred and eighty-eight dollars and three 
cents, being the amvunt of the funds of the company held by the re- 
spondent in the cruss-bill, with ten per cent. interest on both amounts. 
Immediate appeal was taken by the complainant in the original bill and 
reapondent in cross-bill, and he now seeks to reverse that decree. 

mplainant’s iosses by the great fire, it is admitted, amount to forty- 
five thousand fifteen dollars and thirty-three cents, and that the company 
is liable to him in that amount for such losses under the policies of in- 
surance issued to the complainant prior to the fire. 

Since the bill of complaint was filed in this case, this court has decided 
that the debt due to a stockholder in such a case, for losses sustained by 
the stockholder of So oenay insured by the company, can not be set 
off against his indebtedness to the company for unpaid shares in the 
capital stock of the company, for the reason that moneys arising from 
that source constitute a trust fund for the payment of the debts of the 
company, which in the due administration of the bankrupt law must be 
equally divided among all the creditors of the bankrupt. Sawyer v. 
Hoag, 17 Wall. 610. 

Such an indebtedness constitutes an exception to the rule that where 
there are mutual debts ‘‘one debt may be set against the other,” as origi- 
nally provided by act of Parliament; or perhaps it would be more ac- 
curate to say, that the rule does not apply where it dues not appeur that 
the debts are not in the same right as well as mutual. U.S. v. Eckford, 
6 Wall. 488. 

Whether the suit be one at law or in equity, set-off must be under- 
stood as that right which exists between two parties, each of whom, 
under an independent er-:tract, owes an ascertained amount to the other 
to set off their respective debts by way of mutual deduction, so that in 
any action brought for the larger debt the -esidue only, after such de- 
duction, shall be recovered. Adams Eq. (*..: Am. Ed.)447. Courts of 
equity, following the law, will not allow a set-off of a joint debt against 
a separate debt, or of a separate debt against a joint debt; nor will such 
courts allow a set-off of debts accruing in different rights, except under 
very special circumstances, and where the proofs are clear and the equity 
is very strong. 2 Story’s Eq. (6th Ed.) sec. 1487. Equity regards the 
capital stock and property of « corporation as held in trust for the pay- 
ment of the debts of the corporation, and recognizes the right of credi- 
tors to pursue properties into whosesoever possession the same may be 
transferred, unless the stock or property has passed into the hands of a 
bona fide purchaser; and the rule is well settled, that stockholders are 


not entitled to any share of the capital stock nor to any dividend of the 


rofits until all the debts of the corporation are paid. Railroad Co. v. 

oward, 7 Wall. 416. 

Moneys derived fron: the sale and transfer of the franchises and capi- 
tal stock of an incorporated company are the assets of the corporation, 
and as such constitute a fund for the payment of its debts, and if held 
by a corporation itself, and so tear as to be subject to legal process, 
the fund may be seized by a creditor on such process and subjected to 
the os aren of the indebtedness of the company; and where the fund 
has been apo distributed among the Hockholders or passed into 
the hands of third persons, not bona fide creditors or purchasers, the 
established rule in equity is, if the debts of the company remain unpaid, 
that such holders take the fund ce with the trust in favor of the 
creditors, which a court of equity will enforce, and compel the applica- 
tion of the same to the satisfaction of the debts of the corporation. 
Story Eq. (9th Ed.) 3 1252; Mumma v. Potomac, 8 Pet. 286; Wood v. 
Dummer, 3 Mason, ; Vose v. Grant, 15 Mass. 522; Spear v. Grant, 
Id. 16; Curran v. Arkansas, 15 How. 307. 

Tested by these considerations, it is clear that the prayer of the bill of 
complaint, that the respondent may be directed to deliver to the com- 
plainant the notes referred to, must be denied. 

Claim for losses due from the ates 4 can not be set off against the 
notes given for capital stock. Suppose that is so, still the complainant 
insists that such claims for losses may be set off against the amount due 
from him to the company for the moneys of the company deposited with 
him under the agreement set forth in the bill of complaint. 

tters all in the bill of. complaint and denied in the answer 
must be proved before such matters can be assumed as true by the court. 
Concede that, and it follows that the important question remains to be 
considered, whether there was such an agreement between the complain- 
ant and company, in respect to the moneys deposited with the complain- 

ant, as they set forth in the bill of complaint. 
_. Moneys to a large amount were deposited with the complainant, and 
it is not denied that oe een interest on the same to the amount of eleven 
and ninety-nine dollars and ninety-six cents, as 





complainant in the original bill received and held all such sums as 
treasurer of the company, and that the balance in his hands is a trust 
fund belonging to all creditors, and consequently that his claim for losses 
under the policies issued to him by the company can not be set off 
against his indebtedness to the company for the balance of that fund in 
his hands. He admits that he was elected to the office of treasurer by 
the directors in the month of July, 1870, and that he was reappointed 
thereto during the following year, but he denies that he ever accepted 
the office, or that he ever qualified as such, or that he held in his custody 
any money whatever as treasurer of the company. Subsequently he 
was examined as a witness in the case, and testified that he never quali- 
fied as treasurer or gave bond, and never had any other or different re- 
lations with the company in respect to its funds than such as existed 
before he was elected. 

What he states in respect to the alleged agreement is substantially as 
follows: That he agreed, at the first meeting of the directors, to receive 
all moneys paid to the a and to allow the company ten per cent. 
interest upon it, payable annually, until he should notify the company to 
the contrary, or a different arrangement should be made between the 
parties, the purpose of the directors being to have the money at all 
times available, as far as possible, and at the same time to get interest 
on it, and he says that he made the offer, not because it was of advan- 
tage to him, but to encourage the company. 

Sufficient appears to show that the complainant was at that time a 
private banker in good standing and of great reputed wealth, and he tes- 
tifies that the arrangement was continued as long as the company trans- 
acted business, except that the rate of interest which he was to allow was 
reduced from ten to eight per cent. per annum. Blank checks to draw 
the money in his hands were prepared by the officers of the company 
and were drawn on him, not as treasurer, but as a private banker, and 
he testifies that it was never understood at any meeting of the company, 
that there were any funds of the company in his hands as treasurer, and 
that the funds on hands were always reported as funds in bank and were 
so described in the published reports of the company. Decided con- 
firmation of the material parts of these statements comes from several 
witnesses, and it appears to the entire satisfaction of the court that the 
arrangement set forth in the bill of complaint was known to and ap- 
proved by the stockholders as well as the directors, and by the executive 
committee and the committee of finance and investment. Deposits un- 
doubtedly may be made with a banker under circumstances where the 
legal conclusion would be that the title to the fund deposited remained 
in the depositor, and in that case the banker would become the bailee of 
the depositor, and tke latter might rightfully demand the identical 
money deposited as his property; but where the deposit is general, and 
there is no special agreement proved inconsistent with such a theory, 
the title to the money deposited, whatever it may be, passes to the 
banker and he becomes liable for the amount as a debt which can only 
be discha’ by a legal payment of the amount. Thompson v. Riggs, 
5 Wall. 678; Bank v. Wister, 2 Pet. 325. 

All deposits made with bankers, said Mr. Justice Miller, may be divided 
into two classes, namely: those in which the bank becomes bailee or 
the depositor, the title to the thing deposited remaining with the latter; 
and that other kind of deposit of money, peculiar to banking business, 
in which the depositor for his own convenience parts with the title of 
his money and loans it to the banker, and the latter, in consideration of 


‘the loan of the money and the right to use it for his own profit, agrees to 


refund the same amount or any part thereof on demand. Marine Bank 
v. Fulton Bank, 2 Wall. 256. 

Such an agreement to refund may be expressed or implied, and if it is 
expressed, it may be to refund with or without interest, according to the 
terms of the agreement. Where the agreement is to pay interest, the 
agreement is obligatory, but the fact that the depositary agreed to pa 
interest affords very strong evidence that the title to the money deposite 
passed out of the depositor by the act of making the deposit. 

Money deposited with a banker, says Hill, creates a legal debt between 
the parties, which, under proper circumstances, may be recovered in an 
action at law. Hill on Trustees (4th Am. Ed.) 173. Authorities to the 
same effect are numerous and decisive, as for example it was expressly 
decided by the master of the rolls that mone — to a banker becomes 
immediately a part of his general assets ont ne is mearly a debtor for 
the amount. Devaynesv. Noble, 1 Merivale, 561. Sums which are paid, 
said Lord Denman, to the credit of a customer with a banker, though 
usually called deposits, are, in truth, loans by the customer to the banker, 
and the party whe seeks to recover the balance of such an account must 
prove that the loan was in a intended to be his, and that it was re- 
ceived as such. Sims v. Bond, 2 Barn. & Adol. 392. Exactly the same 
rule was laid down in the Court of Exchequer, where it was held that 
money deposited with a banker by his customer, in the ordinary way, is 
money lent to the banker, with a yo obligation that it is to be 
paid when demanded by a check. Pott v. Clegg, 16 M. & W. 327. 

Viewed in the light of these suggestions it is clear that the amount 
deposited by the company with the complainant, and which he still owes 
to the company, or to the respondent as assignee, was and is held by him 
as a private banker and not as treasurer of the er pe and that rf 
losses sustained by the complainant, at the time and in the manner al- 
leged. for which the bankrupt corporation were and are liable as insurers, 
may be set off against that claim of the bankrupt corporation, as de- 
scribed in the pleadings in the original suit and cross-bill filed by the 
respondent. 

othing remains to be done in this investigation except to recapitu- 
late the elements for a decree, and to direct in general terms what the 
new decree in the case shall be in the court below. Enough is alread 
remarked to show that the complainant is entitled to the relief prayed, 
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so far as respects the claim of the respondent for the balance due to the 
bankrupt corporation for the moneys deposited with him as a private 
banker, amounting to the sum of thirty-nine thousand one hundred and 
eighty-eight dollars and three cents, as appears in the record, and that 
he should be allowed to prove the balance due to him for the said losses, 
to the extent that the company is liable therefor, against the estate of 
the bankrupt corporation ; that the complainant is not entitled to the re- 
lief prayed, so far as respects the notes referred to in the bill of com- 
plaint, for the reason that the notes were given for shares in the capital 
stock and constitute a trust fund which belongs te all the creditors of the 
company, for which the complainant in the cross-bill is entitled to a de- 
cree. Should further investigation become necessary in order to ascer- 
tain the exact amount of the respective claims, that investigation will be 
made by the circuit court. 

The decree of the circuit court is reversed, ard the cause remanded 
for such further proceedings as may be necessary, and for decree in con- 
formity to the opinion of this court. 





Rights of Employees and Mortgagees of Railroad 
Company. 


DUNCAN ET AL. v. TRUSTEES CHESAPEAKE AND OHIO 
RAILROAD. 


Circuit Court of ‘the city of Richmond, Virginia. 


1. Rights of Employees.—The employees of a defaulting railroad com- 
pany are not to be regarded as creditors at large in respect of their claims for 
wages in arrears at the time of the appointment of a receiver for the company. 


2. Rights of Mortgagees.—When mortgagees come into a court of equity 
seeking satisfaction of their claims againsta railroad company by suit for fore- 
closure, they should be required to satisfy all arrearages of pay due employees 
out of the trust property, or its future earnings. 


This was a cause in equity which came up on motion and was heard 
at the February term, 1876, of the Circuit Court of the city of Rich- 
mond, and the report of the Hon. William C. Wickham, 1eceiver, ask- 
ing the instructions of the court as to the disposition of the surplus 
earnings of the railroad, and requesting to be allowed to discharge the 
arrears of pay due employees prior to his appointment as receiver. 

WELLForD, Circuit Judge. 

Under orders heretofore entered in this cause, the court, in the inter- 
est of the creditors, has assumed control and administration, through its 
receiver, of all the franchises and property of the Chesapeake and 
Ohio Railroad Company. That company was successor to the Virginia 
Central Railroad Company, and in succeeding to all its franchises 
and rights of property assumed all of its outstanding obligations, 

It is admitted that these franchises and property, thus acquired cum 
onere, are abundantly sufficient to satisfy the creditors of the Virginia 
Central Railroad Company, and their claims are conceded to be para- 
mount to those of any claimants under obligations of the Chesapeake 
and Ohio Railroad Company. There appears to be no doubt that their 
claims will be paid to the full extent of prinicipal and interest out of 
the property now under the control of the court. These creditors have 
patiently forborne to press their rights, and being now entitled to pay- 
ment of arrears of several instalments of interest, and some of them to 
payment of principal, may properly expect every reasonable considera- 
tion in the disbursement of any funds subject to the order of the court, 
as far as may be practicable, toward the satisfaction of their claims. 
But unhappily for all parties to this cause, the immediate satisfaction 
of the most meritorious claims is altogether impracticable. My pro- 
vince is simply to determine how far it is practicable under the circum- 
stances, and so far to order that it shall be made. 

The creditors of the Virginia Central Railroad Company, as well as 
all the creditors of the Chesapeake and Ohio Railroad Company, who 
are practically interested just now in any orders of this court, claim 
under obligations of those companies secured by several deeds of trust 
executed by the respective companies, conveying in very comprehen- 
sive terms all corporate franchises and rights of property. These deeds 
were gree’ in common parlance, and are sometimes in these pro- 
ceedings, styled mortgages, and I shall accept the phraseology notwith- 
standing its inaccuracy. 

It.was a substantial part of all these mortgages that the custody, con- 
trol and administration of the trust property should be left undisturbed 
in the hands of the railroad company, not merely until default in the terms 
of their covenants, but hereafter, until, in the intelligent discretion of 
the trustees, or upon the command of « large fractional representation 
of the bondholders, or in the judgment of a court of competent juris- 
dictions, such custody should be changed. 

The character of the security offered for the investments asked by the 
corporation in placing its bonds upon the market made this provision of 
the mortgages a most essential element of the contract. Each mort- 
gage contemplated an indefinite number of cestuis que trust, varying in 
amount of interest, and subject, as to persons and amount, to all the 
fluctuations of the money market. The security tendered was not to be 
measured in its value by the probable result of any every day sale under 
the hammer of the auctioneer. The great value of the security con- 
sisted in the importance of the franchise, and the providence with 
which the money contributed for its development should be ap- 

ropriated to the construction of a great inter-state highway, accumula- 

n of all necessary material for transportation of persons and p 





and economical and energetic prosecution of the work. The corpora- 
tion was engaged in a great experiment, and upon the success of that 
experiment necessarily depended, to a great extent, the value of all its 
cbgetions. But it was a corporation based upon solid and substantial 
investments, to which millions of money had been contributed by the 
commonwealth and several of the counties of Virginia and many indi- 
vidual citizens of Virginia and her sister states. The value of ail this 
investment of capital was at stake, and made subordinate by the mort- 
gages to the value of the bonds. The guaranty of the intelligent and 
watchful self-interest of the stockholders, to insure the success of the 
experiment, wa% therefore no inconsiderable element in the security of 
the bondholder. 

It was not unreasonable to suppose that they would see to it that the 
administration of the road would be confided to the officers of intelli- 
gence, capacity and providence, and that those officers, selected by the 
stockholders to protect their interests, would be not unsafe protectors 
of the paramount interest of the bondholders. The laws of the com- 
monwealth required the periodical selection of these officers, gave to 
every stockholder a voice in such selection, and measured the value of 
his voice in proportion to the value of his interest by a prescribed 
rule. But after their election, during their continuance in office in the 
interest of the great mass of the stockholders, the law protected them 
in the intelligent discharge of their responsible trusts from the interfer- 
ence of any considerable fraction of the individual stockholders. It 
was in like manner in all these mortgages deemed necessary, in the in- 
terest of the great mass of the bondholders, to protect these officers 
against unnecessary and improvident interruption by a few impatient 
or capricious bondholders. For the | genes of the bondholders, 
gentlemen of intelligence, position and character were designated in 
each mortgage as trustees, and large powers, to be exercised in their 
discretion for the benefit of the cesiuis que trust, were conferred upon 
them. But that discretion was not left unlimited. Equally in the in- 
terest of the company as in that of the mass of the beneficiaries, the 
power to require the trustees, after default of the company, to enforce 
the trust, was studiously withheld from any single beneficiary, or any 
inconsiderable number of the beneficiaries. Power was conferred upon 
the trustees in some of the deeds to act after the default according to 
their own discretion, to the extent of selling the trust property; but no 
such sale could be made without advertisement for such length of time 
in advance as would give full opportunity to any and all parties in in- 
terest to invoke the interference of a court of equity, and enforce the 
execution of the trust in subordination to its decrees. 

In none of the deed, however, was power given to the trustees, in ad- 
vance of sale, to divest the control of the officers of the company at 
their own dependent election. Such power was given in caeal of the 
deeds, certainly in that under which the complainants claim, but only 
in the contingency, that the trustees should be so required by a pre- 
scribed number in interest of the beneficiaries. 

Until the administration of the trust property was assumed by this 
court through its receiver, none of the trustees in the exercise of their 
discretion, or in obedience to the command of the requisite number of 
cestuis que trust, ever suggested, in the discharge of their trust, the pro- 
priety of dispossessing the constituted officers of the company. The 
receiver of this court, under the orders of this court, acquired posses- 
sion of the trust property only from those constituted officers. 

All of these mortgages, it will be observed, invited the investment of 
capital upon faith in the security of an uncompleted railroad, and every 
purchase of a bond involved upon the part of the purchaser a like con- 
fidence, to a certain extent, with that which the state in conferring the 
franchise, and the stockholder in investing his money, reposed in the 
executive officers of the company for the faithful and energetic discharge 
of the duties assigned to them by the fundamental law of the corpora- 
tion. That duty involved the prosecution to a successful completion 
of the projected railroad, and as rapidly as it could be completed even 
partially, the administration and conduct of und completed parts as 
common carriers of persons and property, under all the obligations as 
such to the state and the public. In consideration of their paramount 
interest, the bondholders were invited to confide, and by their acceptance 
did confide, to the stockholders the selection of these officers—until af- 
ter default of the company they might elect to enforce the trusts of the 
deeds. 

In the meantime these officers, in the common interest of stockholder 
and bondholder, were charged with their grave responsibilities. To 
meet them, the subscriptions of stock having been exhausted, they 
could have, in contemplation of all parties, no possible means except 
the earnings of the road and the credit of the wor ey so far as it 
might with recorded notice of the liens of the bond olders, be at all 
available. 

Prior to any default of the cmany in the payment of interest upon 
the bonds, it was not unreasonable to suppose that the credit of the 
company might be available with its officers for this purpose. But im- 
mediately upon default, publicity of the embarrassment of its finances 
was onavoldabeé, and after that default had continued a few months, 
the company became simply a tenant at the will of the bondholders of 
all its corporate franchises and property. Thereafter the credit of the 
company could certainly not have been contemplated as adequate to 
the necessities of the officers in charge in maintaining and preserving 
the value of the trust property. 

What, then, had they to rely upon? Under the letter of the contract, 
upon nothing but the earnings of the road so Jong as it might be per- 
mitted to remain in their hands. But it certainly ought to have been 
contemplated, in making the contract, that this might prove to be an 
insufficient reliance, The earnings of the road were necessarily subject 
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to the vicissitudes of trade and travel, and dependent upon the contin- 
ued preservation, in despite of all accidents, of the continuity of its 
road and the regularity of its trains, and upon the confidence of the 
public in the providence and watchfulness of the officers charged with 
the control and management of the road in insuring all necessary and 
available safeguards against accident to life, limb, or property. 

That providence and watchfulness necessarily required the continual 
outlay of large sums of money in daily expenditures for purchase of 
material of every description and provision for anticipated emergencies 
all along its four hundred and twenty miles of track. It imposed the 
necessity of the employment of a small army of subordinates all along 
its roadway and in control of every moving train, to be controlled an 
directed by skilled and intelligent overseers. The laws of humanity, 
the policy laws of two states, overriding all questions of pecuniary in- 
terest in stockholders or bondholders, furbade the relaxation of that 
 qaaned and vigilance, whatever it might cost, for one instant of time. 

hese necessary supplies could not be purchased by the pound or the 
piecemeal from to day. This army of employees could not be paid 
all along the roadway with the setting of every sun. Those who fur- 
nished the one were compelled to await the ordinary routine of audit- 
ing and settling the account, incident to every business of magnitude, 
and the employees had to await the arrival of some periodic pay-day. 
If the officers in charge of this road were under obligation to announce, 
upon offering to make every purchase and in engaging the services of 
every such necessary subordinate, that pay for a purchase or labor 
was to be forfeited at any moment when the bondholders might elect to 
arrest their administration of the road, it would have been manifestly 
impracticable to continue the operations of the road with any safety to 
the public for one single day rthe right of the bondholders to take 
possession of the road had been consummate. 

Were they under any such obligation? The contract did not com- 
mand them to surrender possession to the trustees until required. They 
had no right of their own election, without the orders of the stockhol- 
ders who had placed them in ays a to doso. Their duty under the 
law of the stockholders and their duty under the contract to the bond- 
holders required them to retain possession. But if they were under 
any such obligation, it necessarily involved the impossibility of their 
continuing to conduct the road, and the unavoidable and immediate 
suspension of all trade and travel along its track. To say nothing here 
of the breach of faith to the commonwealth which conferred the fran- 
chise, and the great inconvenience to the public in whose interest the 
franchise was granted, such a suspension would have necessarily im- 
paired immensely the value of the security of all the bondholders. 

It appears from the record of this case that the officers of the Chesa- 

e and Qhio Railroad Company were placed in this dilemma. 
here is certainly nothing now before me which requires any censure of 
their conduct under these embarrassing circumstances. I have only oc- 
casion to consider that matter, however, so far as it may affect the rights 
of those who dealt with them. under these circumstances, as the repre- 
sentatives of all parties interested in the franchises and property. There 
can be no difficulty in rejecting any claim upon the funds under control 
of the court, preferred y any parties who can properly be regarded 
as creditors at large of the Chesapeake and Ohio Railroad Company, 
however meritorious the consideration upon which their claims against 
the said company may be based. Even if there be material furnished 
by any such creditors now in the daily use of the receiver, if such ma- 
terial were furnished on the credit of the company, any claim on ac- 
count thereof must, in the absence of any lien retained by the special 
contract or reserved by the law, be subordinate to the recorded lien of 
the mortgages. 

But can the claims of the employees of the company for arrearages of 
pay, or the comparatively small class of claimants referred to in the 
third clause of the receiver’s report, No. I, be properly regarded in this 
suit as claims of creditors at large of the Chesapeake and Ohio Rail- 
road Compens t I am not required to consider how these claims should 
be regarded if this were an application by the claimants to arrest the 
action of the trustees, or any of them, uader the powers granted by 
their several deeds. This matter presents itself as incidental in the en- 
forcement by a court of equity of the equitable rights of the bondhol- 
ders under one of the deeds. So far as they are concerned, they have 
voluntarily subjected themselves to the enforcement of all equitable 
principles in the administration of the property under control of the 
court. The beneficiaries under the second mortgage of the Chesapeake 
and Ohio Railroad Company being subordinate in interest to them, 
must, I take it, necessarily bear the ili consequences, if any, of the 
fundamental rule of this court, invoked by the complainants, that he 
who asks equity must do equity. 

incline to the opinion that the beneficiaries under all the Virginia 
Central Railroad mortgages, though superior in dignity to those repre- 
sented by the complainants, are in this suit amenable to the same rule. 
But it is unnecessary to consider that question. It is conceded on all 
hands that the claims of these creditors are paramount, and that pay- 
ment in full of principal and interest will be made to them; and as the 
allowance of the claims under consideration—confessedly of a high 
equitable character—can only postpone the realization of their full 
rights, they must, under familiar principles governing all proceeding of 
courts of equity, submit to the bent 

lam of opinion that these unpaid employees and other claimants re- 
ferred to can not be regarded as creditors at large of the Chesapeake 
and Ohio Railroad Company. If it can be said that they extended 
credit at all, it was credit not to the Cheseposien and Ohio Railroad Com- 


, but to the officers then in c’ of its franchises, rights of pro 
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long in default that the right of the bondholders to claim possession 
was fully consummate, and this was a matter of common notoriety. 
It could not be expected that the employees all along the track of this 
road should pause amid their unceasing round of daily duty, to enquire 
whether the bondholders had or had not asserted their rights and as- 
sumed control. It was enough for them to know that the service they 
were rendering was such service as any proprietor would necessarily re- 
quire, and they had a right to believe that the officers left in notorious 
occupancy of the property, and charged before the public with the re- 
sponsibility of its care and custody, were abundantly authorized to act 
for all whom it might concern in contracting for their services. The 
same principle will run through all the gradations of employment in 
this great corporation. These employees of every grade and dignity 
had every right to believe, that so long as the bondholders stood aloof, 
without asserting their rights to possession, they were willing to ac- 
cept and regard pro tanto as their agents, for the preservation and pro- 
tection of the property, the officers who, placed in charge thereof by 
their defaulting debtor, could not in good faith to the creditor or the 
debtor abandon their posts, or be derelict, while they held them to the 
trusts which they imposed. These bondholders are now in a court of 
equity seeking satisfaction of their claims against the railroad company. 
The y have aright to be satisfied to the extent of an entire forfeiture 
of all the proprietary rights of the company; but to concede to them, 
in enforcing such forfeiture, a right to repudiate all responsibility to 
satisfy these highly meritorious claims of employees, etc., out of the 
property of its future earnings, would be grossly inconsistent with plain 
equity. In this forum they must be held to be estopped from denying 
the authority of the officers of the company under the circumstances, 
as agents for themselves as well as other parties in interest, to have in- 
curred such liability. 

A recent decision of the court of appeals of Kentucky, in a some- 
what similar case, of Douglas etc. v. Cline etc., of which I have been 
furnished by counsel with a newspaper report, fully sustain these 
views. 

It seems to me therefore, very clear that these claims must be recog- 
nized as properly chargeable upon the trust fund. The complainants 
and the defendants, trustees under the seven per cent. mortgage of the 
Chesapeake and Ohio Railroad Company concur with the receiver in 
advertising the payment of these claims. The holders of bonds secured 
under the mortgages of the Chesapeake and Ohio Railroad more 
all of whom they represent, are the only parties who can be ultimately 
affected by such payment; and I am happy to have their assent to the 
entry of an order which, in spite of all their opposition, must have been 
entered, authorizing and requiring the receiver, as promptly as practi- 
cable, to satisfy these claims. 








Foreign Selections. — 

THE MEASURE OF DamaGces.—The case of Sanders v. Stuart, 1 C. 
P. D. 326, 3 Cent. L. J. 557, is not only interesting, as showing how 
various and peculiar are the occupations which arise from the enormous 
extent and complex organization of English commerce, but, what is more 
to our purpose, affords an illustration of the rule with regard to the 
measure of damages laid down in the celebrated case of Hadley v. Baxen- 
dale, 9 Ex. 341. That rule is also applied in another recent case of 
Smith v. Green, 1 C. P. D. 286, which may be usefully collated with 
Sanders v. Stuart. 

In the first place, we may recall the rule in Hadley v. Baxendale :— 
“Where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive, in respect 
of such breach of contract, should be such as may fairly and reasonably be 
considered either as arising naturally—i. ¢., according to the usual course 
of things, from such breach of contract itself, or such as may reason- 
ably be supposed to have been in the contemplation of both parties, at 
the time they made the conract, as the proba le result of the breach of 
it.” It may be observed that in practice the two branches of the rule 
generally merge into one another, and the decision in Sanders v. Stuart 
was that they were both applicable to that case. 

The plaintiffs in Sanders v. Stuart were merchants who gave to the 
defendant a telegram for transmission to New York. The defendant 
was a person whose business was to collect telegraphic messages for 
transmission to America and to other places. The telegram was in ci- 
pher and wholly unintelligible to the defendant, but it would have been 
understood by the plaintiffs’ agents in New York, and it contained a 
large order for goods, on the sale of which it was admitted the plaintiffs 
would have made a very considerable sum by way of commission. Owin 
to the admitted negligence of the defendant, the telegram was not handed 
in in time at the office, the sale was not effected and the plaintiffs lost 
the large profits to which they would have been otherwise entitled on 
the transaction. 

The plaintiff’s counsel contended that the damages were too remote 
within the meaning of the rule in Hadley v. Baxendale. The real reason 
of that rule, it was submitted, was that persons should not be subjected 
to an amount of liability of which they had no knowledge, and against 
which they might have guarded themselves if they had; but here the 
defendant ou ht to have known, that the message was one of great im-" 
portance, and the delay of which ne og involve serious consequences, 
and that, therefore, the damages might be said to be in the contempla- 
tion of both parties. On the other hand, it was urged that the telegram 
being in cipher, the defendant could not be held to have had it in his 
contemplation that any such special damages as were sought could 
sibly ensue, and that being so, he could not be held liable for any but 
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the damages which might be the ordinary result of his default, that he 
should not be held accountable for extraordinary losses of the possibility 
of which he was wholly ignorant. The judgment of the court was de- 
livered by Lord Coleridge, who held that the defendant’s contention 
was the correct one, and that both branches of the rule in Hadley v. 
Baxendale applied. He said: ‘‘ It (the message) was conveyed in terms 
which, as far as the defendant was concerned, were simply nonsense. 
For this reason, the second portion of Baron Alderson’s rule clearly 
applies. No such damages as above mentioned could be reasonably 


supposed to have been in the contemplation of both parties, at the time | 
probable result of the breach of it, for | 


they made the contract, as the 
the simple reason that the defendant, at least, did not know what his 
contract was about, nor what nor wherein damage would follow from 
the breach of it. And for the same reason—viz: the total ignorance of 
the defendant as to the subject-matter of the contract (an ignorance 
known to, and indeed intentionally procured by, the plaintiffs), the first 
portion of the rule applies also, for there are no damages. more than 
nominal which can fairly and reasonably be considered as arising nat- 
urally—i.e., according to the usual course of things, from the breach of 
such a contract as this. No rule as to damages which is to be found in 
any of the cases, or in the books of Sedgwick and Mayne, will avail the 
plaintiffs in this case.” 

In Smith v. Green, on the other hand, the plaintiff recovered. The 
action was for breach of warranty, on the sale of a cow, that she was 
free from foot-and-mouth disease, and for fraudulent representation ‘to 
the same effect; the consequence of her having the disease being, that 
she not only died herself after coming into the plaintiff’s poss<ssion, but 
that she gave it to several of his cattle, which also died or were much 
lowered in value. The guy found that the defendant had warranted 
the cow to be free from disease, but they negatived the alleged fraudu- 
lent representation. The judge directed the jury that “ they might take 
into consideration, in estimating the damages, the fact that the plaintiff 
was a farmer, and that the seller knew, or must be taken to have known, 
that the diseased cow would be placed with other cows, and that, if they 
found that the defendant knew that fact, and that, in the ordinary course 
of his business, the plaintiff would so place her, then the loss of the 
other cows might fairly be considered to be the natural and necessary 
consequence of the defendant’s breach of warranty, and they might 
assess the damages accordingly.’”’ The court of common pleas held 
that this direction was right, that the facts brought the case within the 
rule laid down in Hadley v. Baxendale, and that the damages must have 
been in the minds of both parties at the time of the making of the con- 
tract, if the defendant knew the plaintiff was a farmer, and that the cow 
might be placed with other cattle, inasmuch as the natural result of so 
placing her, if herself diseased, would be to communicate the infection 
to others. 

It may, perhaps, be too much to say that Sanders v. Stuart was 
wrongly decided, yet we confess the decision appears to us not entirely 
int conformity with the law as stated in Smith v. Green, or with the rule 
in Hadley v. Baxendale. Might not the damages have well been con- 
sidered as arising, according to the usual course of things, from the 
breach of the contract, or, as in the contemplation of both parties as the 
probable result of it?» The business of the defendant was to collect the 
messages for a reward paid to him for his trouble in that behalf, and in 
the course of his business he received from a commercial firm a tele- 
gram to be sent to another firm in New York. The decision of the 
court largely proceeded on the ground that the message was in cipher ; 
and indeed, they expressly guarded themselves in their judgment against 
being supposed to give any decision as to how the case would have gone 
had the message been sent in plain and intelligible words. But might 
it not be well said that the faci of its being in cipher was sufficient to 
show the defendant that the telegram was of importance, and to put 
him on his guard? Messages sent to such distant places, at considerable 
expense, by extensive traders, may be assumed to be always of import- 
ance, but when, in addition to this, a secret mode of communication is 
adopted, the natural conclusion must be that the message is of much 
gravity, and, agony sent to avert a loss or to insure a gain. Having 
all that to set him on his guard, the defendant, a man familiar with com- 
mercial life and its enormous and rapid transactions, dealing with a 
commercial house, made no enquiry; he took chance, and we think 
there is much force in the contention of the plaintiff’s counsel that he 
should suffer for it. No doubt, it would be intolerable if acts of negli- 
gence, which in the ordinary course of business affairs must unavoid- 
ably occur, were to involve men in enormous loss, and even in ruin, 
from which, had they foreseen its possibility, they might have protected 
themselves; but certainly the case of the defendant here seems little 
harder than that of the defendant in Smith v. Green, who might have 
easily become liable for the loss or damage of two hundred instead of a 
few cattle. It is difficult to understand how a city man could believe 
otherwise than that the non-delivery of such a telegram as that in ques- 
tion would be followed by the gravest results. e think the court 
should struggle, as far as possible, to hold parties liable for the negli- 

nt or inefiicient performance of acts which they have undertaken to 

o, and which, ex necessitate vei must be of tue greatest importance to 
the other contracting party.—Jrish Law Times. 


Tue “Act or Gop” in Its Lecat SieniFication.—It is not fre- 
quently that writers in a legal journal have to deal with the law relat- 
ing to the theatrical profession. Our subject-matter is more generally 
conversant with questions of commercial or real property law than any 
matter relating to that lively region of opera bouffe and burlesque 
which is situated behind the footlights. We feel, therefore, a sensation 
of relief when, in reading the case of Poussard vy. Spiers, 34 Law Times 





Rep. n.8. 572, 3 Cent. Law JouRNAL, 468, we find not only a nice ques~ 
tion on the law of contract arising, but that the venue is laid in that pleas- 
antest of bijou theatres, the Criterion, and that the dramatis persone 
are such interesting personages as those most excellant caterers for the 
material and intellectual recreation of the public, Messrs. Spiers and 
Pond, and two fascinating and talented artistes, Madame Poussard, and 
our own countrywoman, Miss Catherine Lewis. The facts of the case 
were as follows: The defendants, Spiers and Pond, as lessees of the 
Criterion Theatre, intended bringing out the opera, “Les pres Saint 
Gervais,”’ and proposed to engage Madame Poussard to fill the part of 
“Friquette,”’ the engagement to commence on or about the 14th of No- 
vember, 1874, at a weekly salary of £11, to continue on at that sum, 
provided the opera should run so long. The rest of the agreement 
related to “tights,” and other matters which are of no interest in a 
legal point of view. The agreement was accepted by Madame Pous- 
sard, who attended the rehearsals until the 23d of November, a few 
days before the performances actually commenced, when she was taken 
ill, and obliged to leave the theatre. On the next day, an interview 
took place between the stage manager and Madame Poussard’s medical 
attendant, The evidence of what took place on this occasion was some- 
what conflicting, the defendants contending that the stage manager had 
requested to be informed as soon as possible of what was the prospect 
of Madame Poussard’s recovery, and that the plaintiff wrote stating that 
his wife could not lay on the night fixed for the first performance, and 
that a young lady had better be engaged to play the part. This, it was 
contended, amounted to a rescission of the contract. The plaintiff, on 
the other hand, contended that the stage manager had told the plaintiff’s 
husband that she was to take care of herself and not come out till well, 
and that a temporary substitute would be procured, and that Madame 
Poussard could resume her occupations as soon as well. This, it was 
contended, amounted to a waiver by the defendants of the breach of 
condition precedent, if there was one. The jury found that the plaintiff 
did not rescind the contract, and that there was no authority in the 
stage manager to waive the condition .precedent. Madame Poussard 
being incapacitated from appearing, Miss Catherine Lewis was engaged 
to fill her place, first as a provisional substitute, but finally her engage- 
ment became permanent, and she continued to perform till the end of 
the piece. On the 4th of December, Madame Poussard, having re- 
covered, offered to take her place at the Criterion, but the defendants 
refused, and for this refusal the present action was brought. The jury 
assessed the damages at £83, and leave was reserved to the plaintiffs to 
move to enter a verdict for thissum, The plaintiffs contended that, as 
the plaintiff had attended rehearsals, there had been a part performance, 
and that the defendants could not rescind. As the opera had actually 
commenced on the 28th of November, and as the plaintiff was ready to 
sing three nights after, it was contended that this did not come within 
the rule laid down in Bettini v. Gye, 34 L. T. Rep. 246, the engagement 
not being particular as to dates. The court, however, took an opposite 
view, and held that the presence of the plaintiff at the opening per- 
formances was of such manifest importance to the defendants that | er 
failure there to appear went to the root of the contract. This inability, 
though not the fault of the plaintiff, and not exposing her to damages 
for breach of contract, yet was such a failure of consideration as to dis- 
entitle her to succeed. ‘The analogy,” said Mr. Justice Blackburn in 
delivering the judgment of the court, ‘is complete between this case 
and that of a charter-party in the ordinary terms, where a ship is to 

roceed in ballast (the act of God, etc., excepted) to a port and there 
oad a cargo. If the delay is occasioned by expected perils, the ship- 
owner is excused. But if it is so great as to go to the root of the 
matter, it frees the charterer from fis obligation to furnish a cargo, 
as was laid down by Bramwell, B., in delivering the judgment of the 
majority of the court in Exchequer Chamber, in Jackson v. Union 
Marine Insurance Co., L. Rep. i C. P. 49. If no substitute capable 
of performing the part adequately could be obtained, except on the 
terms that she should be permanently engaged at higher pay than the 
plaintiff’s wife, it, in our opinion, follows, as a matter of law, that 
the failure on the plaintiff’s part went to the root of the matter, and 
discharged the defendants.” 

Now, in order to pursue the analogy above suggested by Blackburn, 
J., we shall refer to two other recent cases, coming indeed more directly 
within the purview of our present paper, upon the legal signification 
and effect oper vis major as the act of God. The first of these cases 
may be dismissed in « few words. We refer to Armentrout vy. St. Louis, 
Kansas City and Northern Railway Co., 3 Cent. L. J. 235, which was 
decided by the St. Louis (U. 8.) Court of Appeals in February last. 
The plaintiff sued the defendants, common carriers, for breach of con- 
tract in affreightment, in not fulfilling their undertaking to securely 
keep, safely carry, and, in reasonable time, securely deliver, certain 
boxes of eggs. The loss for which damages were claimed was occasioned 
by reason of the eggs having been so frozen, because of the extreme 
cold of the weather, that they had to be sold at a disadvantage, but 
they would not have been so frozen if sent forward in due time. It was 
said that this was a case of injury by the act of God. Whereupon it 
was answered by the court: ‘The severe cold which injured the e 
could not have been prevented, nor, perhaps, foreseen by man ; but if 
the carrier-had done his duty, the goods would have arrived at their des- 
tination before the frost. The carrier is liable for loss arising from an 
inevitable necessity existing at the time of the loss, if guilty ot previous 
misconduct or negligence y which the exposure which resulted in the 
loss was occasioned. 

The question as to the immunity of common carriers, in respect of 
damages occasioned by the act of God, has further been the subject of 
elaborate consideration in Nugent v. Smith, reported on appeal, 34 L, 
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T. N. S. 827. And there James, L. J., observes: “The act of God is a 
mere short way of expressing this proposition: A common carrier is 
not liable for any accident as to which he can show it is due to natural 
causes directly and exclusively, without human intervention, and that 
it could not have been prevented by any amount of foresight and pains 
and care reasonably to be expected from him.” Now, the definition of 
what is termed in our law the “ act of God,” laid down by Brett, J., in 
the court below, had been that “the damage or loss in question must 
have been caused directly and exclusively by such a direct and violent 
and sudden and irresistable act of nature as the defendant could not, 
by any amount of ability, foresee would happen, or, if he could foresee 
that it would happen, could not, by any amount of skill resist, so as to 
prevent its effect ;”” and as the injury had not appeared to have arisen 
entirely from the storm by which the animal was lost, the court below 
held that the piaintiff could recover. The lord chief justice now differed 
with the learned judge in that view; he observed that there had not been 
up to the present any judicial exposition of the meaning of the term “act 
of. God,” as regards the degree of care to be applied by the carrier, in or- 
der to entitle himself to immunity ; and he proceeds to say—‘* We must 
endeavor tolay down an intelligible rule. That.a storm at sea is included 
in the term ‘act of God,’ can admit of no doubt whatever. . . . But, 
it is equally true that it is not under all circumstances that inevitable 
accident arising from the so-called ‘act of God,’ will, any more than 
inevitable accident in general by the Roman and Continental law, afford 
immunity to the carrier. This must depend on his ability to avert the 
effects of the vis major, and the degree of diligence which he is bound 
to apply to that end. It is at once obvious, as was poiuted out by Lord 
M: 4% d in Forward v. Pittard, 1 T. R. 27, that all causes of inevitable 
accident, ‘ casus fortuitus,’ may be divided into two classes: those which 
are occasioned by the elementary forces of nature, unconnected with the 

ncy of man or other cause, and those which have their origin either 
in the whole or in part in the agency of man, whether in acts of com- 
mission or omission, of nonfeasance or of misfeasance, or in any other 
cause independent of the agency of natural forces. It is obvious that it 
would be altogether incongruous to apply the term ‘act of God’ to the 
latter class of inevitable accident. It is equally clear that storm and 
tempest belong to the class to which the term ‘act of God’ is properly 
applicable. On the other hand, it must be admitted that it is not be- 
cause an accident is occasioned by the agency of nature, and therefore 
by what may be termed the ‘act of God,’ that it necessarily follows that 
the carrier is entitled to immunity. . . . The carrier is bound to do 
his utmost to protect the goods committed to his charge from loss or 
damage, and if he fails herein, becomes liable, from the nature of his 
contract. In the one case he can protect the goods by proper care. In 
the other it is beyond his power to do so. If, by his default in omitting 
to take the necessary care, loss or damage occurs, he remains responsi- 
ble, though the so-called ‘act of God’ may have been the immediate 
cause of the mischief. If the ship is unseaworthy, and hence perishes 
from the storm which it otherwise would have weathered, if the carrier, 
by undue deviation or delay expuses himself to the danger which he 
would otherwise have avoided, or if, by his rashness, he unnecessarily 
encounters it by putting to sea in araging storm, the loss can not be 
said to be due to the act of God alone, and the carrier can not have the 
benefit of it. If he uses all the known means to which prudent 
and experienced carriers ordinarily have recourse, he does all that can 
be reasonably required of him, and if, under such circumstances, he is 
overpowered by storm or other natural agency, he is within the rule 
which gives immunity from the effects of such vis major as the act of 
God.” Baron Cleasby, however, for his part, was disinclined to adopt 
or lay down any fixed definition of the term “act of God;’’ but he 
said—* Wherever there is that unusual violence of nature against 
which, in the opinion of the jury, precautions would be considered un- 
availing, and could not be expected to be taken, I should say the case 
would come within the exception.’”’ As the general result from Nugent 
v. Smith, it would accordingly seem to follow that a loss occasioned by 
the act of God is a loss arising from, and occasioned by, the agency of 
nature, which can not be guarded against by the ordinary exertions of 
human skill and prudence so as to prevent its effect.—[Irish Law Times. 





Limitation of Actions Relating to Married Women’s 
’ Real Property. 


In considering the law of the case of Valle v. Obenhouse e¢ ai., re- 
ported in 3 Cent. L. J. 550, the bar will probably be divided in opinion, 


as was the Supreme Court of Missouri. The difference arises from dif- 
ferent constructions given to the fourth section of the statute of limita- 
tions. Wag. Stat. v6, 4. The majority claimed that the last clause 
of the section providing that actions shall not be brought by persons 
laboring under disabilities when twenty-four years have elapsed after 
the cause of action or right of entry shall have accrued, is a total bar 
to actions brought by women after the lapse of that time, and within 
three years after they become discovert. Judge Hough, however, main- 
tained that the right of entry does not accrue until the death of her 
husband, he being tenant by the curtesy initiate and entitled to the 
possession. ‘l'herefore, he holds that the widow is entitled to the three 
years allowed by the statute after the removal of the disability of cov- 
erture, within which to make her entry or bring her action, regardless 
of the number of years that may have elapsed since she became owner 
of the fee, and before the death of her husband. 

The section in question, rendered simply applicable to cases like the 
one under consideration, would read as to : : 

“If any one entitled to commence any action to determine the titl 





to real estate, or for the possession thereof, or to make any entry thereon, 
be, at the time such right or title shall first descend or accrue, a married 
woman, the time during which such marriage shall continue shall not 
be deemed any portion of her time in this chapter limited for the com- 
mencement of such action, on the making of such entry; but such per- 
son may bring such action, or make such entry, after ten years, and 
within three years after the termination of the marriage relation, pro- 
vided that no such action shall be commenced, had or maintained, or 
entry made by any person laboring under the disability of coverture, after 
twenty-four years after the cause of such action or right of entry shall 
have soerued.” 

There seems, from the reading of the statute, to be the closest recog- 
nition of the accrument of the cause of action or right of entry during 
the existence of the disability. The words we have italicized above, indi- 
cated, further, that the disabilities, of which coverture was one, would not 
necessarilly bar, though they might obstruct, the free exercise of the right 
of entry or the maintenance of the action. A literal construction of 
the proviso would exclude from the absolute limitation of twenty-four 
_ all except those who were at the time laboring under disabilities ; 
rence would not apply to those whose disabilities had been removed. 
Yet it is difficult to understand what motive the legislature could have 
in suspending a right of action that had accrued twenty-four years 
prior, and then allow it to spring into full life and vigor, and flourish 
for three years after the removal of a disability before it expired for- 
ever. The motives of our law-makers, however, are past finding out. 
Supposing the proviso was intended to apply as well to those who had 
previously labored under the disability of coverture for twenty-four 
years, as to those who were still disabled, which appears’to have been 
the hypothesis upon which the case was considered, it would seem to 
bar all such actions absolutely and finally after twenty-four years from 
the time they accrue. Any one reading the statute, without thinking of 
the husband’s curtesy, would not entertain a doubt but what that was 
the exact meaning the law-makers intended to convey. The saving 
clause, allowing married women to bring their actions after ten years, 
fullowed up by the clause declaring the twenty-four years’ ultimate 
limit in ali cases, could lead to no other inference. But Coke says that 
the husband, after issue born, is tenant for life in his own right, and 
yet is seized in fee in the right of his wife. So says Bacon and other 
common law authorities—all asserting, with more or less scientific cir- 
cumlocution, the fact that “‘what is the wife’s is the husband’s, and 
what is the husband’s is his own,.’’ And the mischief of the whole 
business is, that one of the cardinal rules for constructing statutes is to 
take it for granted that the legislators understand the law as it exists, 
independent of the statute, which they enact, and that they legislate 
with all the abstruse provisions of the common law in their mind’s eye. 
To believe for a moment that, as matters of fact, the legislature of Mis- 
souri, in 1825, knew anything about “title by curtesy initiate,” or the 
husband being entitled jure mariti to the possession of his wife’s fee 
simple ; or about ‘‘sole seizin” of an estate in which the sole tenant is, 
or may be, jointly interested with another, or any other of the intri- 
cacies of the common law in relation to real property, is to admit a 
degree of degeneracy in these latter days that should cause Benton’s 
statue to blush. Should one attempt to elucidate, for the benefit of 
the Missouri legislature, the legal learning of Coke, or Bacon, or 
Blackstone, it would be the flattest kind of a failure. He would gain 
as much light from the opinion of learned doctors who decided the case 
of Kissbreach v. Suckfist. And yet they must be supposed to know all 
about the most intricate questions, and to be legislating right at them, 
every time they are aroused from their lethargy to vote aye or nay, 
when a bill is put upon its final passage. In this case, the majority of 
the court were fortunate in discovering that if the legislature had un- 
dertaken to mean anything but what they said, the words of the act 
would be without any meaning at all. In this way, the obvious and plain 
intention of a proviso was presumed, in spite of some of its inconsis- 
tencies with the common law. It is difficult to combat the subtile rea- 
soning of the dissenting judge, but we are satisfied that the opinion of 
the majority is a fair explanation of what the legislature intended to 
mean, whether they meant it or not. W. P. W. 





Book Notices. 
Enouisn Reports, Vor. 12.—Reports of Cases decided by the English 
Courts, with Notes and References to kindred cases and Authorities, 


by NaTHANIEL C. Moak, counselor at law. Volume 12. Albany: 
illiam Gould & Son. 1876. 


This series of reports consists of a reprint of such English cases as 
are deemed of value to the legal profession in the United States. So 
far as we are able to judge, the selection of cases has been judiciously 
made. We have given in our advertising columns so numerous a 
synopsis of important subjects passed upon in the cases embraced in 
this volume, that we will not repeat it here. The thing which most 
engages the attention in examining the present volume is the very 
numerous notes with which the learned and diligent editor has enriched 
its pages. Many of these notes are so long and apparently exhaustive, 
that we hazard the opinion that by reason of them the value of tliis 
volume is more than doubled. To the American practitioner, who is 
unable to possess himself of the original reports from which these 
cases are compiled, this series, in our judgment, stands next in value to 
the series known as the American Reports; and we are not clear that, 
for the everyday work of a lawyer’s office, these are not to be preferred 
to the original English Reports. 
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Cutty on PLEADING, 16TH AMERICAN Epition.—Chitty’s Treatise 
on Pleading and Parties to Actions, with a second volume containing 
Modern Precedents of Pleadings and Practical Notes. In two 
volumes. The Seventh English Edition, corrected and enlarged by 
Henry Greening, Esq., of Lincoln’s Inn. Sixteenth American Edi- 
tion, with Notes and References to the English and American 
Decisions, by J. C. Perkins, LL. D., Springfield, Mass.: G. & C. 
Merream, 1876. 


We are glad to welcome a new and substantial revision of a work 
which has been of such essential use to the legal profession in America 
that the meanest law library is deemed unfurnished without it. Even 
in the thirteen American states which practice under codes, this work 
is scarcely less necessary than in the states where the common law 
rules of aye remain in force. In the former states, experience has 
proven that the code-makers, while introducing many essential reforms, 
were unable to furnish a complete system, which should wholly supersede 
the ancient rules. As, in interpreting modern statutes, it is constantly 
necessary to recur to the terminology and principles of common law, 
so, in order to understand the modern codes of procedure, it is constantly 
necessary to keep in view the system which they displaced. Especially 
is this so where the codes have failed to point out a path to the prac- 
titioner, in which cases he must seek direction in the rules and princi- 
ples which previously obtained. ‘‘The essential principles,” said Dick, 
y in Parsley v. Nicholson, 65 N. C. 207, 210, *‘ still remain, and have 
only been modified as to technicalities and matters of form.” And in 
one case a New York judge went so far as to declare that ‘the codi- 
fiers, while professing to abolish the distinctions between forms of 
actions, found it impossible or impracticable in many cases to effect 
their object.” Mullin, Pres. J., in Booth v. Farmers ete. Bank, 65 
Barb 458. ‘‘The distinction,” says Chapman, C. J., ** that is recognized 
in legal proceedings between contracts and torts is founded in the nature 
of things and is important. The system of special pleading regarded it 
with great strictness and our present system adheres to it.”’ Cooper v. 
Landon, 102 Mass. 60. In Lubert v. Chauviteau, 3 Cal. 458, the Su- 
preme Court of California held that though the distinction in the form 
of actions ex dilicto and ex contractu had been abolished by the code, the 
general principles which govern such actions were retained, and the 
same has been held in Wisconsin, Kewaunee Co. v. Decker, 30 Wis. 
624. In our own state, in Magwire v. Tyler et al., 47 Mo. 11/, Chief 
Justice Wagner used the following language: “It isa grave error—an 
entirely mistaken notion—to suppose that all distinction between law 
and equity is abolished by our code of procedure. The line of demar- 
cation—the great and essential principles which underlie the respective 
systems—is inherent and existent in the very nature of things;” and 
again in the same case: “In providing that there shall be but one form 
of civil action, the legislature cannot be supposed to have intended at one 
stroke or sweeping enactment to abolish the well recognized and long es- 
tablished distinction between law and equity. Such a construction would 
lend to perplexities and difficulties infinite and endless in their character. 
The innovation extends only to the form of action in the pleadings. 
While the difference in form and the technicalities in staallings have 
been dispensed with, and the party need only state his cause of action 
in ordinary and concise language, whether it be under assumpsit, trover, 
trespass, or ejectrent, without regard to the ancient forms, still the 
distinction between these forms has not been destroyed, but remains the 
same. 

Whatever may be thought of the views here quoted, it remains 
undeniably true, that in the interpretation of the rules established in the 
codes, the practitioner is constantly obliged to recur to the common law. 

The Seventh English Editivn of the present work was edited by Mr, 
Greening in the year 1843, after the promulgation of the celebrated 
Hilary Rules, 4 Will. IV. Those rules furnished the foundation for the 
celebrated work of Stephen, and, curiously enough, almost immediately 
acquired the force of law in most of the states of the American Union. 
The text of the edition before us appears to be substantially that of the 
English edition in question; but this text is copiously enriched by 
notes of English and American decisions, the work of a learned and 
judicious lawyer, celebrated as the American editor of several standard 
English legal treatises. 

The second volume, which takes the place of the second and third 
volumes of the old editions of Chitty, embraces a very numerous col- 
lection of modern precedents, many, if not most of which, we appre- 
hend, will be found accurate and safe guides to the pleader, even in 
those states where the codes are in force. This volume is fairly 
described by the learned editor himself in the following language: ‘In 
place of those volumes (2 and 3 Chitty), and as a substitute for them, a 
single volume of precedents carefull 
been prepared and is. now published as a more suitable companion to 
the Treatise. This volume is founded on Chitty, Jr., ‘Precedents in 
Pleading,’ and contains a copious and diversified collection of forms 
which are clear, concise, and in every way suited to the practice of the 
present time. The best forms in this book of precedents have been 


adapted to modern practice has | 
| pledgor had the right to determine the time when the sale should be 





preserved and adopted. The American editor has also selected and | 


adopted the most valuable of the forms in the third edition of | \ e 
knowledge or consent of the owner, in an action by the owner against 


‘Precedents of Pleadings,’ by Bullen and Leake, some by way of sub- 


stitution for less valuable ones in Chitty, Jr., and others in addition. | 


Reference is also made under different heads to a great number of cases 
in which suitable forms may be found for almost every conceivable state 
of circumstances that may arise for legal investigation. The editor has 
also introduced into the work forms of issues for trial by jury of dis- 
puted facts in chancery cases, and also of issues in probate cases to try 
the validity of contested wills. The author has prepared the forms 


selected for each topic by a series of valuable observations upon the 
general subject, and 9 also appended notes to the forms for the pur- 
pose of showing the necessity, force, and operation of particular words 
or phrases in them, and to point out where other similar forms under 
the same head may be found. The American editor has endeavored 
largely to increase the value of these observations and notes for use in 
the American states, by incorporating in them statements of the 
American law upon the same subjects, and by citations of the American 
and later English cases.” 

These precedents are prefixed by observations upon the law appli- 
cable to the particular contract, status or kind of injury out of which 
the action springs. These “observations,” printed in fine and solid 
type, and based upon numerous collections of cases, make this volume 
what Selwyn’s Nisi Prius was in its day, almost a compendium of the 
common law. 

In regard to the typographical excellence of this work, it is needless 
to do more than say that it is printed at the Riverside Press. 


one pamnd peace — ED 


Correspondence, 
WHAT’S IN A NAME? 
[To the Editors of the CenrraL Law Journa..] 


A party was indicted in this state, without any surname, for having 
the care and management of a pigeon-hole table. The supreme court, 
upon appeal, say, ‘‘ For convenience, we have given the appellant a 
name,” and thereupon entitle the case ‘ Bartender” v. The State, 51 
Ind. 73. The joke would be a good one did it appear from. the record 
that it was a »art of the occupation of the accused to vend spiritus 
Sermenti. Perhaps, however, it is a presumption of law that pigeon- 
hole tables are only kept in drinking saloons. Would such presump- 


tion be any more violent than one that the common law prevails in a 
neighboring state ? G. D. 
VERSAILLES, Inp., August 25, 1876. 


Recent Decisions in Illinois. 
From the advance sheets of 78 Illinois Reports. 


Remedy for Wrongful Attachment — Waiver. — Thomas v. 
Hinsdale et al., p..259. 1. A defendant in attachment who has been 
wrongfully complained against may defend the attachment, may sue on 
the attachment bond or bring trespass. 2. Where a writ of attachment 
is wrongfully issued and served, the defendant does not by appearing 
before the justice who issued it, and applying for and obtaining a change 
of venue, waive the trespass. 3. If a justice of the peace issues an at- 
tachment when not authorized to do so, his ignorance as to the extent 
of his authority is no excuse. 4. A party went before a justice of the 
peace on Sunday, and made an affidavit, upon which the justice issued 
an attachment, and appointed another party to execute it, who took the 
writ, and under it seized and carried away the goods of the defendant 
in the attachment. The defendant appeared before the justice, and pro- 
cured a change of venue to another justice, but did not defend the at- 
tachment suit any further, but brought an action of trespass against the 
plaintiff in the attachment suit, the justice who issued it and the ap- 
pointed constable who served it. Held, that they were all liable, and 
that the right to bring the action of trespass was not waived by appear- 
ing and taking the change of venue in the attachment suit. 


Action of Assumpsit—Pledge.— Belden v. Perkins, p. 449. 1. In 
an action of assumpsit for money had and received, the main enquiry 
is, whether the defendant holds money which, in equity and good con- 
science, belongs to the plaintiff. 2. It is frequently called an equitable 
action, and it approaches nearer to a bill in equity than any other com- 
mon law action, and, indeed, has many of the advantages, without the 
formalities and dilatory proceedings of a chancery suit. 3. Ifa plaintiff 
delivers property to his creditor, to be sold by the creditor at his option, 
and the creditor sells to a third party, who converts the property into 
money, such plaintiff can not recover in a suit against such purchaser 
for money had and received. 4. Where a tenant placed a lot of corn 
in the hands of the administrator of his landlord, as security for the 
payment of rent due, it was Aeld, the legal status was that o pledged 
property ; and the mere fact that the pledgor had the right to determine 
the time when the corn should be sold did not affect the legal character 
of the contract. 5. Where property held in pledge has been sold by 
the pledgee, without notice to, or the consent of the pledgor, when, by 
the terms of the contract under which the property was pledged, the 


made, in an action by the pledgor against the purchaser from the 
pledgee for money had and received, the plaintiff will be entitled to the 
market value of the property at the time it was converted into money 
by the defendant. 6. If the owner of property delivers the same to his 
creditor, as security for a debt, but reserves the exclusive right to deter- 
mine when and how it shall be sold, and the creditor sells it without the 


the creditor fur money had and received, the creditor may recoup the 
amount of the debt for which the property was pledged, and the same 
rule would apply if the suit was against the purchaser of the property. 
7. Where property is pledged, the pledgee acquires a special property 
therein, and he may transfer the same without impairing the original 
lien thereon, or giving the owner « right to reclaim it on any other or 
better terms than he could have done before such transfer, 
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Nuncupative Will—Proof of under Statute.— Morgan et al. v. 
Stevens, p. 287. The provisions of a statute in regard to nuncupative 
wills must have a rigid and strict construction, and must be strictly en- 
forced by courts. 2, The testamentary capacity and the intention to 
make a will at the time of the alleged nuncupation must appear by the 
clearest and most indisputable testimony ; and it must further appear 
that the proof embodies the real testamentary intention of the deceased, 
in order to establish a nuncupative will. 3. It is essential to the estab- 
lishing of a nuncupative will under the statute, that it shall be made 
in the last sickness of the testator, and that it shall be proved by two or 
more credible witnesses, who were present at the speaking and publish- 
ing thereof, who shall state, on oath, that the} were present and heard 
the testator pronounce the words, and that they believe him to have 
been of sound mind and memory; and that he did, at the time, desire 
the persons present, or some of them, to bear witness that such was his 
will. And at least two witnesses must concur as to all these facts. 4. 
Where there were but two witnesses present at the time of the alleged 
speaking and senna bed a nuncupative will, and they both testified 
to all the facts required by the statute, except the fact as to their being 
requested by the testatrix to bear witness that the words spoken were 
her will, upon which fact they differed, one saying that such request 
was made, and the other that it was not, Held, that the requirements 
of the statute were not fulfilled, and the will was not established. 5. 
Where the proof showed that the testatrix, during her last sickness, 
said that she wanted her husband to have her property, and at the same 
time said that she wanted another person to have something, and that 
she would finish or fix it to-morrow, and she lived six days afterwards, 
and was all the time in a condition to make a will in writing, the words 
so spoken under such circumstances do not amount to such a declaration 
as should be admitted to probate as a nuncupative will. 


Contract for Grain to be Delivered in Future — Gaming 
Contract — Tender.—Sanborn et al. v. Benedict, p. 309. 1. A con- 
tract between a farmer, engaged in raising corn, and a grain dealer, 
made whilst corn was growing in the field, whereby the farmer 
sold to the dealer a certain quantity of corn, at an agreed price, to be 
delivered when called for, the purchaser to give ten days’ notice of 
the time he would call for it, and a part of the purchase-money was 
paid at the time of making the contract, is an absolute sale of corn, 
to be delivered in the future, and not a contract for a future sale. 2. 
And in such a case, the purchaser is bound to give notice of his readi- 
ness to receive the corn within a reasonable time; and if he fails to 
do so, the seller may offer to deliver the corn without such notice, and 
the purchaser is bound to accept and pay the contract price for it. 3. 
If a party has property under his control, he has a right to sell it, 
to be delivered at a future time, and it is not essential that the party 
making such sale should have the present possession of the property. 
4. A contract, made when corn is growing in the field, for the sale 
of a certain amount of corn, at a stipulated price, to be delivered in 
the future, is not illegal, although the judgment of vhe parties as to 
the prospect of a corn crop may have controlled them, more. or less, in 
making the contract. 5. Where a party has sold and agreed to deliver 
two thousand bushels of corn, it is a sufficient tender if he has it ready 
to be delivered, and offers to deliver it, according to his contract, with- 
out carrying the whole amount of the corn with him when he makes 
the offer. 6. Where corn is to be delivered upon ten days’ notice by 
the buyer that he is ready to receive it, and the buyer neglects to give 
such notice in a reasonable time, the seller may offer to deliver the corn 
without such notice, and demand the contract price, and if the buyer 
refuses to receive the corn and pay for it, the seller can recover from 
him the difference between the contract price and the market value of 
corn at the time of such offer to deliver, at the place where, by the con- 
tract, it should be delivered. 


Proof of Heirship—Hearsay Evidence—Bargain and Sale of 
Land.—Cuddy v. Brown, p 415. 1. Hearsay evidence is admissible in 
questions of pedigree. 2. Where a party owning real estate died with- 
out issue, and it appeared that he originally came from a certain locality 
in Ireland, and that he had frequently spoken, amongst his friends, of 
his father and brothers, half-brothers and a sister, naming some of them, 
still residing where he came from, and parties claiming to be heirs of 
the deceased proved that their father lived in the same locality; that it 
was common report in their family that they had an uncle in America 
of the same name of deceased; that their father had brothers and 
half brothers and a sister; and that the name of their father and his 
brothers, half-brothers and sister, corresponded with the name of those 
of deceased, so far as he had given their names, and that the name of 
their paternal grandfather corresponded with the name of the father of 
deceased, as given by himself; and it further appearing that the claim- 
ants were the sole surviving descendants of their father, and that all of 
his brothers, sisters and half-brothers were dead, and had no descend- 
ants surviving, Held, this was sufficiently satisfactory evidence of the 
heirship of the claimants. 3, A verbal contract made by the owner of 
land with the father of an infant eighteen months old, that he will give 
all his land to such infant in consideration of the surrender of such in- 
fant by the father to him, to be raised by him as his own child, does not 
constitute a bargain and sale of the land. 4. Such a state of facts might, 
under some circumstances, raise an equity which a court of equity, upon 
proper proofs, would varry out and enforce. 5. If an infant, eighteen 
months of age, is taken into the family of the owner of land, under a 
verbal agreement between the father of the infant and the owner of the 
land, that the infant was to live with, and be raised, by such owner as 
his child, and that the owner was to give all his land to such child in 





consideration thereof, and such infant continued so to live with the 
owner until his death, this would not constitute possession of the land 
by such infant. 


Municipal Corporation—Unreasonable Ordinances—Legisla- 
tive Power.—Tugman v. City of Chicago, p. 405. 1. Where power is 
conferred upon a municipal corporation to enact by-laws and ordinances 
for the better government of the inhabitants of the municipality, it can 
not, in the exercise of that power, enact ordinances that are unreason- 
able, oppressive or such as will create a monopoly. 2. An ordinance 
which makes an act done by one penal, and imposes no penalty for the 
same act done, under like circumstances by another, can not be sanc- 
tioned or sustained, because it would be unjust and unreasonable. 3. 
An ordinance which prevents one citizen engaging in a particular kind 
of business in a certain locality under penalty, whilst another is per- 
mitted to engage in the same business in the same locality, is not only 
unreasonable, and therefore void, but its direct tendency is to create a 
monopoly, which the law will not tolerate, 4, The fact that certain 
persons were engaged in a particular kind of business ina given locality, 
at the time of the adoption of an ordinance, would not authorize the 
municipal corporation, by such ordinance, to permit such persons to 
continue their business, whilst it prohibited others from engaging in the 
business in the same locality. 5. The legislative power is vested by the 
constitution in the general assembly, and ordinarily it can not be dele- 
gated. The right, however, of the legislature to empower municipal 
corporations to make by-laws and ordinances for the welfare and gov- 
ernment of the inhabitants of the corporation can not be denied. 6. 
Where such power is conferred upon a municipal corporation, it is ex- 
ercised by a body elected by the people to be affected ; but if the legis- 
lature possess the power to delegate legislative authority to a body to be 
appointed by some judicial officer of the state, the people of the cor- 
cays might be deprived of self-government, they would be governed 

y a body they had no voice in electing, which is repugnant to our 
theory of government. 7. Where one section of the legislature confer- 
red general power upon the board of health of a city to enact such by- 
laws, rules, regulations, etc., as they might deem advisable to promote 
and preserve the health, safety and sanitary condition of the city, etc., 
and another section of the same act provided, that the common council 
of the city should have power to regulate and control the slaughtering 
of all animals in the city, etc., it was held, that whilst the former section, 
taken by itself, was broad enough to confer power on the board of health 
to renntihe slaughter houses, etc., yet, when considered in connection 
with the latter section, the power was in the common council, and not in 
the board of health. 





Notes of Recent Decisions. 
Removal of Causes.—Jenkins et al. v. Sweitzer. 


Supreme Court 
of Penn. 7 Pitt. Legal Journal, 2. When the United States Circuit 
Court has determined against its own jurisdiction in an attempt to re- 
move a cause from the state to the federal court before final judgment, 
the supreme court will not interfere to oust the jurisdiction of the state 
court. 


Bankruptcy—Letters of Attorney to Represent Creditors.— 
In re Butterfield and Burr. United States District Court, E. D. of Mich- 
igan. 14.N. B. R.195. Opinion by Brown, J. 1. Letters of attorney 
to represent creditors may be acknowledged before a notary —. 
2. General Order No. 34, roviding that they may be acknowledged or 
proved before a register or United States commissioner, was not intended 
to be exclusive of other methods of proof. 


Nuncupative Will—Setting aside Probate—Notice.—Brown 
et al.v. Harris et al. Supreme Court of Tenn. 8 Chicago Leg. News, 
351. Opinion by McFarland, J. The probate of a nuncupative will in 
the county court is, in substance, under our statutes, required to be in a 
solemn form; and such probate ought not to be set aside upon petition, 
merely because of the absence of the process or notice from the record, 
where the want of notice is not averred in the petition. The recital of 
the record that the next of kin were notified to appear is sufficient to 
show the fact of notice. 


Creditor’s Bill— Injunction—Receiver.— Gage v. Smith et al. 
Supreme Court of Illinois. 8 Chicago Leg. News, 371. Opinion by 
Scott, C. J. The appointment of a receiver follows as a matter of 
course, where the equity of the bill is not denied on the hearing. The 
court states the rule, where a statute is adopted from another state, 
which has received a construction, and cites from the New York cases 
to show, in case of a creditor’s bill, where the return of the execution 
unsatisfied pre-supposes that the property of the defendant, if any he 
has, will be misapplied, and entitles the complainant to an injunction in 
the first instance, that it seems almost a matter of course to appoint a 
receiver to collect and preserve the property pending the litigation. 


County Bonds—Constitutional Law—Special Legislation.— 
Comr’s of Jefferson County v. The People. Supreme Court of Nebraska. 
10 Western Jurist, 476. Opinion by Maxwell, J. The legislature of 
1875 passed an act “ authorizing the county commissioners of Jefferson 
county to provide funds for the payment of certain outstanding warrants 
of said county,” by issuing bonds, selling the same, and using the pro- 

in payment of warrants issued to contractors for the erection of a 
court house and jail. Held, that the commissioners having express au- 
thority under the statutes then in force, to contract for the erection of 
said buildings, and the county being justly indebted therefor, the legis- 
lature had full constitutional power to pass the act in question. 
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Requisites of Notarial Seal.—Jn re Phillips. United States Dis- 
trict Court, W. D. Michigan. 14 N. B. R. 219. Opinion by Whitey, J. 
The requisites of a notarial seal are determined by the law or the locality 
from which the official derives his authority. An official seal is an im- 
pression on the paper directly, or on wax or wafer attached thereto, 
made by the official, as and for his seal. In the absence of express 
legislation, an official seal need not contain the name of the official. It 
is the seal, and not its composition or character of words and devices 
which raises the presumption of official character of which the courts 
take judicial notice. The presumption is, that a seal is the official seal 
of the person it purports to be, and who subscribed the jurat. Any 
impression made upon sealing-wax or wafer adhering to the paper, with- 
out uny device or words indicative of the particular official, is entitled 
to judicial sanction as evidence of the official character of the individual 
who signs the jurat. 


Highway—Negligence — Evidence. — Forks Township v. King. 
Supreme Court of Penn. 2 Weekly Notes, 653. 1. In an action against 
a township for an accident to a team, caused by a defective road, the 
defendant should be allowed to show, as evidence of contributory negli- 
gence, that the driver of the team, who had beea warned of the danger- 
ous condition of the road, was acquainted with another road to his 
destination which he knew to be safe. 2. The owner of a horse can not 
recover damages, for its death, from a township, if its driver, a gratuitous 
bailee, has been guilty of contributory negligence. 3. In an action by 
K. against a township for the death of his horse, resulting from the un- 

afe condition of a public road, while the horse was being driven by H., 
to whom it had been lent, the defendant, having proved that H. had 
been told of the unsafe condition of the road, offered to show that H. 
was acquainted with another road by which he could have reached his 
destination, and which he knew to be safe. Held, reversing the judg- 
ment of the court below, that the evidence should have been admitted. 


Drains and Levees—Illinois Statute Unconstitutional.—U/p- 
dike et al.v. Wright. Supreme Court of Illinois. 8 Chicago Leg. News, 
367. Opinion by Scott, C. J. Commissioners oppointed under the 
provisions of the act, have no rightful authority, under the statute, to 
construct a levee as a principal work, independently of a system of 
drainage, nor can they, under the statute, at the expense of land own- 
ers, erect and maintain at great expense, an immense levee on the banks 
of a river subject to overflow, when such levee is not connected with 
any system of drainage by ditches The general assembly possesses no 
power, under the constitution, to vest the commissioners or juries, 
selected by the county court, with authority to assess and collect taxes 
or special assessments for such contemplated improvements. The gen- 
eral assembly has power, under the constitution, to vest cities, towns 
and villages only with power to make local improvements by special 
taxation upon contiguous property. benefited by such improvement. 
All other taxation must be uniform, in respect to persons on property, 
within the jurisdiction imposing the same. 


Insurance Company—Loans—Usury.—Moore, Assignee v. Union 
Mutual Life Ins. Co. et al. United States Circuit Court, District of Ne- 
braska. 5 Ins. Law Journal, 517. Opinion by Dillon, J. 1. The ac- 
ceptance of mortgages by a life company in Nebraska in 1872, as security 
for loans, is not illegal. 2. Where mortgages for $20,000 were given as 
security for loans on which life insurance for about $80,000 was required 
on the life of the borrower and others, and the net loans, after deduct- 
ing premiums, interest, commissions, etc., amounted to about $16,000, 
Held, that the insurance was excessive, and the mortgages were usurious, 
and the contract void to the extent declared by the statute. 3. Where 
loans had been made on certain securities by a life company, and the 
borrower being threatened by judgment-creditors to the amount of about 
$6,000, the company advanced $3,000, with which its agent obtained the 
satisfaction of the judgments of record, after which the borrower con- 
fessed judgment for $6,000 in favor of the company. Held, that the 
confession stands as security for only $3,000 with interest. 


Insurance—Proof of Loss—Notice—Evidence.—Knickerbocker 
Ins. Co. v. Gould et al. Supreme Court of Illinois. 8 Chicago Leg. 
News, 370. Opinion by Craig, J. 1. The court gives the word “ im- 
mediate” a liberal construction. 2. That it was proper to introduce in 
evidence, for the purpose of establishing the fact that such proofs of loss 
were made and delivered to the company, as was required by the terms 
of the policy. 3. That it was competent to establish by parol proof 
the fact that plaintiffs were insured in other companies, and the evi- 
dence of the amount of such insurance can not be said to be proving 
the contents by parol. 4. The court states the proper manner of prov- 
ing the-loss of the property insured, and what will be considered ‘‘ due 
diligence.” 5. That if defective proofs of loss are handed into the 
company within the time required by the policy, and no objection is 
made to them, it will be considered as waived. But this rule does not 
apply when defective proofs are handed in after the time named in the 
policy. 6. That the policy was a contract for the payment of money at 
a certain time, and, as such, it was proper for the jury to allow interest 
on it in making up their verdict. 


Powers and Liabilities of School Teachers and Directors.— 
Ruleson et al. v. Post. Supreme Court of Illinois. 8 Monthly West. 
Jurist, 300. Opinion by Walker, J. 1. A statute which enumerates 
the branches that teachers shall be qualified to teach gives all children 
in the state the right to be instructed in all those branches. But teachers 
nor directors have power to compel pupils to study other branches, nor 
to expel a pupil for refusing to study them. As to whether pupils can 





be compelled to study the enumerated branches, the court expresses no 
opinion. 2. The license given by statute to teach other and higher 
branches, does not authorize the maintenance of high-schools, nor the 
teaching of academic courses. There is a limit to the power to have 
other and higher branches taught in the common schools. 38. School 
directors may, to a reasonable extent, require a teacher to give instruc- 
tion in the higher branches, but it is optional with parents whether their 
children shal) study them. 4. The unlawful expulsion of a pupil from 
school is a trespass for which the teacher and directors are personally 
liable. Nor can a teacher justify such unlawful act under the authority 
of the directors. 5. School directors can expel pupils only for disobe- 
dient, refractory-or incorrigibly bad conduct, after all other reasonable 
means have failed. Expulsion is not designed as a means of punishment. 
6. The assessment of one hundred and thirty-six dollars damages, even 
where there was no personal injury, is not excessive, but is quite moder- 
ate. The following interesting note is appended to the report of this 
case: ‘ The foregoing case is the first one on this question that the Su- 
preme Court of Illinois has been called upon to decide. The power of 
teachers and directors to compel pupils to study certain branches with- 
out their consent, or the consent of their parents, is a question that has 
given rise to but few judicial investigations in our state supreme courts, 
All the adjudged cases on this subject in the United States are believed 
to be presented in this note. A careful observer of our free school sys- 
tem cen not but observe that the tendency of public opinion, which 
eventually shapes itself into law, is to cut down, to some extent, the 
teaching of the higher branches at public expense, and to confine such 
expenditures to the common branches; at the same time, there is a 
tendency to secure a wider diffusion of what is known as a common school 
education. In some states the latter has taken the form of compulsory 
education. The late Isaac F. Redfield, in 1869, when Chief Justice of 
Vermont, speaking in regard to extending the higher branches in the 
public schools, said: ‘* There is certainly great reason to question the 
ropriety and even the legality of such an extension.” The learned 
judge in the principal case seems to take a similar view. The relation 
existing between teacher and pupil differs some from that of parent and 
child, nevertheless, a teacher stands to some extent in loco parentis. 
Theoretically, a teacher can not be trusted with so wide a discretion in 
his authority over the pupil as the parent; because a teacher will not 
be checked by the satural affection that exists in the parent. But prac- 
tical experience shows, that as far as requiring pupils to take such stud- 
ies as the teacher prescribes, teachers may be given a wide discretion. 
The fact that we have passed the first century of our nation’s history, and 
during that time, with free schools almost everywhere, but four adjudi- 
cated cases are on record in our supreme courts, where it was even 
claimed that teachers had abused that discretion, although a sort of neg- 
ative proof, certainly has some weight in favor of giving the teacher 
considerable discretion. And in two of the four cases it was held that 
the teacher had not exceeded his authority. In the case of Morrow v. 
Wood, 35 Wis. 59, (1874), the court, per Cole, J., says: “In our opin- 
ion there is a great and fatal error in this partof the charge, particularly 
when applied to the facts in this case, in asserting or assuming the law 
to be that upon an irreconcilable difference of views between the parent 
and teacher as to what studies the child shall pursue, the authority of 
the teacher is paramount and controlling, and that she had the right to 
enforce obedience to her commands by corporeal punishment. We do 
not think that she had any such right or authority, and we can see no 
necessity for clothing the teacher with any such arbitrary power. We 
do not understand that there is any recognized principle of law, nor do 
we think there is any rule of morals or social usage which gives the 
teacher an absolute right to prescribe and dictate what studies a child 
shall pursue, regardless of the wishes or views of the parent, and, as in- 
cident to this, gives the right to enforce obedience, even as against the 
orders of the parent. From what source does the teacher derive this 
authority? From what maxim or rule of the law of the land? Ordin- 
arily, it will be conceded, the law gives the parent the exclusive right to 
govern and control the conduct of his minor children, and he has the 
right to enforce obedience to his commands by moderate and reasonable 
chastisement. And, furthermore, it is one of the earliest and most 
sacred duties taught the child, to honor and obey its parents. The sit- 
uation is truly lamentable if the condition of the law is that he is liable 
to be punished by the parent for disobeying his orders in regard to his 
studies, and the teacher may lawfully chastise him for not disobeying 
his parent in that particular.” In this case the pupil, in accordance 
with the order of his parent, refused to study geography, one of the 
branches prescribed bby lew; the parent, for certain reasons, wanted his 
child to give his whole time to the study of spelling, reading, writing and 
arithmetic. There is no doubt but that the parent’s request in this case 
was a reasonable one, and should have been complied with by the teacher, 
but it seems that the learned judge kept the unreasonable act of the 
teacher more in his mind, when writing his opinion, than he did the 
rinciples he meant to announce. Buta careful study of the opinion 
eads to the conclusion that the teacher should comply with the parent’s 
wishes in regard to the studies the pupil is to pursue, when such wishes 
are reasonable. The learned judge says: ‘‘ Where the parent’s wishes 
were reasonable, as they seem to have been in the present case, and the 
teacher by regarding them could in no way have been embarrassed, her 
conduct in not respecting the order given the boy was unjustifiable.” 
Again, after stating that the parent is in some things better able to de- 
cide what the child shall pursue than the teacher, the court says: “‘ The 
nt has a right to make a reasonable selection, from the prescribed 
studies, for his child to pursue.” But suppose the parent makes an un- 
reasonable order as to what the pupil shall pursue, will the teacher be 
compelled to acquiesce therein, when he has just grounds for believing 
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it would have bad effect on the conduct of the school? Ido not think 
the court meant to announce such a doctrine. It is not to be presumed 
that if a parent should send a stout, intelligent lad of fifteen years to 
school, with instructions that he should only be taught in spelling, that 
the teacher could not reasonably require him to read also; and if that 
be reasonable, the teacher would certainly have the right to enforce it 
by proper punishment. Or if a parent desires his child to study but 
three branches, and the teacher discovers that the pupil does not have 
enough to do; that he learns those les$ons perfectly and then remains 
idle, the teacher ought to have the right to prescribe other work for 
him. The case of Donahoe v. Richards, 88 Me. 376, helds, that the re- 
fusal of a pupil, who was a Roman Catholic, to read from the bible each 
day as a reading exercise was just ground for dismissing her from 
school. The school committee in this case had express power by statute 
“to direct the general course of instruction, and to direct what books 
shall be used.” In delivering the opinion of the court, Appleton, J., 
says: ‘‘ The right to prescribe the general course of instruction, anda to 
direct what books shall be used, must exist somewhere. The legislature 
have seen fit to repose the authority to determine this in the several su- 
perintending school committees. They may therefore rightfully exer- 
cise it.”” _In Vermont, a statute prescribed that instruction should be given 
in the following: ‘Orthography, reading, writing, English grammar, 
geography, arithmetic, history of the United States and good behavior.” 
e case of Guernsey v. Pitkin, 32 Vt. 227, arose from a teacher in that 
state requiring all the pupils to write compositions. One obstinate pu- 
il, a boy eighteen years of age, refused to do so on the ground that his 
ather did not care to have him write compositions. The teacher then 
informed the pupil that unless his father requested that his child be ex- 
cused from that exercise, he would have to do the required task. But 
the father would neither refuse nor give his consent; he simply told his 
son not to write compositions. The teacher then refused to consider 
the boy a member of the school, and ceased giving him instructions; 
from this the suit arose. In deciding the case, the court di s ‘ not seem to 
base its decision on the fact that the parent had not requested the teacher 
to excuse his son from that exercise, but that the teacher had the -right 
to require all the pupils to write compositions. The late Chief Justice 
Redfield, in delivering the opinion of the court, says: “But in regard 
to those branches which are required to be taught in the public schools, 
the prudential committee and teachers must of necessity oe some dis- 
cretion as to the order of teaching them, the pupils who shail be a!- 
lowed to pursue them, and the mode in which they shall be taught. If 
this were not so, it would be impossible to classify upils, or for one 
teacher to attend to more than ten or twelve pupils. With this conces- 
sion to the teacher, of fixing the mode of teaching these branches, it 
seems very obvious that English composition may fairly be considered 
as an allowable mode of teaching many of these branches.’’ Assuming 
that a teacher may require a pupil to study the branches prescribed b 
law, unless the parent has some veasonable ground to the contrary, coul 
not exercises in book-keeping be considered as a reasonable as well as 
efficient mode of giving instruction in arithmetic and writing? Nothing 
can be more necessary for boys, or even girls, than to know how to keep 
an intelligible account-book ur day-book. And if a teacher at the proper 
time, in connection with the study of arithmetic, gives a few lessons in 
book-keeping, shall obstinate pupils be allowed to demur on the ground 
that their parents do not wish them to study book-keeping? In the 
principal case, there seems to be no doubt that the parent’s request was 
reasonable, and that the teacher ought to have excused the pupil from 
studying book-keeping ; but it seems to me that it will be difteuit for 
courts to lay down any fixed rules of law in such cases, lest the useful- 
ness of our common schools be crippled, and that the most that courts 
ought to do is to decide each particular case according to the reason- 
ableness of the parent’s request, when considered with all the circum- 
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Legal News and Notes. 


—In re Kirkland e¢ al., 14 N. B. 139, the United States Circuit Court 
for Maryland held that if a party purchase an imported article, duty free, 
and is subsequently compelled to pay the duty in order to get possession 
of the article, he is entitled to be subrogated to the priority of the Uni- 
ted States. 


—Lex Nemrnt Facit Insurtam.—“ We will not,” says Handley, J., in 
Wilkes-Barre v. Troxell, 6 Pitts, Legal Journal, 202, ‘‘ permit the city 
of Wilkes-Barre to take for public use a sufficient amount of private 
property of this defendant to cover the dead body of a fire-fly, bevore 
compensation is allowed him according to law.” 


—Errata.—In the report of the case of Valle v. Obenhouse, 3 Czn- 
TRAL Law JOURNAL, , the following t aphics) errors were un- 
fortunately made and should be corrected: Puge 550, column 2, for 
“act of Feb. 2nd, 1874,” read “act of Feb. 2nd, 1847;” page 551, col- 
umn 2, for “in January, 1875,” read “in January, 1872;” page 552, 
column 2, for “cui in viti,” read “‘ cut in vita,” and on page 551, column 
2, line 27 from bottom, for ‘‘ martial,’”’ read “ marital.” 


—TueE judicial reforms in the provinces of the Vistula, the ancient 
kingdom of Poland, have at last been completed. On the 13th inst. the 
courts of assize were opened, and the provinces enjoyed the advantages 
of trial by jury. The following figures show the constitution of the 
udicial bench at Warsaw: of 37 precureurs, 10 are native Poles, and 

Russians and Germans; of 101 j wixstruction, 58 are Poles. In 


the address of the emperor, the word “ Poland” was not used. 








—ANoTHER LrapinG Case In Verse.—The decision in Shadwell v. 
The Parish of St. John’s, Wapping (Burrowes’ Reports), we find versi- 
fied in the following style : 

**A woman having a settlement 
Married a man with none; 
The guestion was—he being dead, 
If that she had was gone, 


**Quoth Sir John Pratt, her settlement 
Suspended did remain, 
Living the husband—but him dead, 
It doth revive again.’’ 


Chorus, of Puisne Judges: 
**Living the husband—but him dead, 


It doth revive again.’ 


—CHILDREN En VENTRE SA MERE.—The tide seems lately to have 
turned against children en ventre sa mere. In our student days, one of 
the strongest impressions we received was that nothing.was too good for 
a person so fortunate as not yet to have been born. Omne ignotum pro mag- 
nifico—our ignorance about him made us think him worthy, not only of 
every blessing, but also of absolute immunity from every ill. Born, he 
would share the common lot, good and bad alike; but nothing save good 
could happen to him while still urborn, and an anxious watch would 
always be kept that no good thing that could possibly fall to him, if visi- 
ble, should fail of falling to him on account of his invisibility. But, as we 
have hinted, there have recently been a of a revolt against this 
mysterious object of reverential regard. The modern mind is rising in 
protest against the dim object of ancestral-worship. Malins, V. C., re- 
cently fastened on him the disability of illegitimacy, holding him, in fact, 
to be born before his proper time, and that for the sole purpose of his 
own disadvantage. See Re Corlass’ Estate, 24 W. R. 204. The way 
thus cleared, Hall, V. C., has struck in with a more direct blow. See Re 
Emery’s Estate, 24 W. R. 917. Shortly stated, the decision amounts to 
this: that, whereas in the bequest of a sum to each of the three chil- 
dren of A, if there are four children of A aed born at the date of 
the will, each of the four will take; this rule shall not apply where the 
fourth is en ventre sa mere. This, it will be seen, is a direct limitation 
of the old rule as to children of this kind. It is quite certain that, if a 
testator thought there were three, when in reality there were four, the 
youngest being an hour old, all four would take ; but the vice-chancellor 
holds that if there are three, and one an hour off being born, only the 
three shall take. His lordship refers to ‘‘the common understanding of 
mankind,” but this would destroy the whole doctrine of children in ex- 
istence, but not born. The legal understanding of the legal portion of 
mankind is what we have to look to; and that understanding says that 
a child is legally born sometime before its actual birth.—[The Solicitors’ 
Journal. — 


—CORONERS AND THEIR Inquests.—The London Echo, in speaking 
about the election of coroners in England, says: He (the intelligent for- 
eigner) would be told that all judges are the pick of the legal profession ; 
that they are appointed by the crown, and in no way subject to the 
fickle popularity of the people; that they are paid large sularies, and 
are, therefore, beyond the reach of even a temptation to make their 
office a means of emolument. While the intelligent foreigner was fill- 
ing his note-book with these particulars, and himself with admiration at 
a system so perfect, he might eddy into the midst of a brawling mob 
carrying boards, aid braying each other deaf with trombones. He would 
be seized before he knew what it was all about, and pressed to “‘ vote for 
Jobson,” or “plump for Gallipot.’”” Hoarse men—redolent of strong 
waters—would escort him to the poll,and then he would learn that this was 
the method adopted in the nineteenth century of electing an important 
judge called a coroner. In time, he would probably ascertain something 

rding his functions. He would find that the office was as old as the 
Saxons, and that though all England had been changed many a time 
since Athelstan’s day, that the ‘‘crowner,” and the ‘‘crowner’s quest- 
law,”’ had been practically unaltered during a thousand years. At the 
“Red Lion,” where the newly elected judge was entertaining bis com- 
mittee, he would hear that it was only recently that the coroner re- 
ceived a salary ; that formerly he was paid fees, and that frequently he 
had been accused of trumping up cases for the sake of the guineas that 
would accrue to him. That the ‘‘crowner” was a popular person, he 
would hardly learn. A gentleman who, at his own sweet will, can at 
any time summon twelve tradesmen from their shops to confirm his 
opinion as to how a dead man got into the water, or another’was run 
over by @ wagon, can not receive over-abounding love in the parish. 
Finally, that the coroner is liable, like the rest of erring mortals, to 
make many mistakes will be one of the most unanimous opinions to 
which the assembled wisdom of the ‘‘Red Lion” will give force. The 
same paper, in respect to the qualifications of coroners and their manner 
of transacting business, says: ‘In six cases out of ten, he has neither 
medical nor legal knowledge, though his duties require both. Fortunate 
will it be if he is a second-rate solicitor, or a local surgeon with more 
‘push’ than patients. Most likely he is a tolerably intelligent land 
surveyor, or more than ordinary loquacious auctioneer, who is skilful 
at winning the people’s heart—and vote. Last of all, he will learn with 
astonishment that the coroner, though a judge, has no court, but gener- 
ally transacts his business in a public house. From the bar of the 
tavern the twelve good men and true epee to discharge their grave 
duties ; to the bar they return, to hold a subsidiary inquest, it may be, 
till near midnight,” 








